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Abstract
‘Ghost of the Empire’: Church, Law, and the Public Sphere, 1350-1650
by
Joshua Alan Freed
Doctor of Philosophy in Political Science
University of California, Berkeley

Professor Daniel Lee, Chair

This dissertation examines how lawyers wrote about the Church as a legal and political actor in
their commentaries on the Spanish Siete Partidas, the feudal law, canon law, Roman civil law, and
city statutes. I show that lawyers strategically rejected the vocabulary of ‘statehood’ and
‘sovereignty’ for the Church, but equally allowed it to claim many of the rights and powers of
‘states’ or ‘sovereigns’. The project argues that the Church occupied a middle political space
between temporal and ecclesiastical authorities, in which they could take advantage of their
influence and exercise power and jurisdiction without the responsibilities of temporal sovereignty.
However, this project also argues that the current frameworks for analyzing this peculiar role of
the Church—one that approaches the Church from the standpoint of the State and the secular—is
insufficient. While acting, administrating, litigating, and even governing, the Church (and jurists)
created models for arguments and institutions which would be adapted, adopted, and implemented
by other corporate bodies, including the “Modern State”. It was the Church itself which often
developed the bureaucratic machinery which would be adopted and copied by late renaissance and
early modern states. There is, in other words, a latent medievalism within Early Modern thought
and the development of democracy: ghosts abound. Only by returning to the Church and its legal
self-understanding of its actions can we hope to understand both medieval and modern politics.
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Figure 1: “The Delivery of the Kes ”, by Lester Smith at Eastern State Pnitentiarjy. T ake y the author, 2023.

Introduction: Ghosts—Myths and Myth-Breaking in the History of Political Thought

Eastern State Penitentiary in Philadelphia is one of America’s oldest and most famous
carceral institutions. In 1955, the Catholic Chaplain asked an inmate named Lester Smith to paint
the chaplain’s office with a series of murals depicting famous scenes from biblical and
ecclesiastical history. Lester signed each painting as “Paul Martin” in homage to his two favorite
saints. After the penitentiary closed in 1970 the Chaplain’s office was vulnerable to the elements;
the murals fell apart and Lester Smith’s work was largely forgotten until Eastern State re-opened
as a museum for the history and reform of American incarceration. Even then, official conservation
efforts on the murals weren’t undertaken until 2014.



The image above is the center of one of those recovered but patchy paintings—the details
are largely missing except for the heart of the scene: the hand of Christ, conferring the keys to the
hand of Peter. This was the origin of ecclesiastical authority and the creation of the Church: ‘You
are Peter, and on this rock, I will build my church; I will give to you the keys of the kingdom of
heaven, such that whatever you bind on earth will be bound in heaven, and whatever you loose on
earth will be loosed in heaven.” Lester Smith was one in a long line of artists, theorists, sovereigns,
and popes who were captivated by this moment from Matthew 16. Pietro Perugino’s version (c.
1481-1482) 1s affixed to the wall of the Sistine Chapel in Vatican City, drawing a different kind
of a differently reverent tourist.

I was struck by this conservation effort because it captures what I take to be the largest
obstacles to understanding the role of the Church in the history of political thought. Too often we
focus on a single framework—two keys, two kingdoms, two swords, two things, roughly
analogous to the familiar problem of the relationship between the Church and the State. This often
isn’t our fault; an overwhelming amount of writing which comes down to us deals with this
problem of spiritual and temporal concerns and the conflicts between ecclesiastical and secular
authority. Pope Gelasius’s famous letter to Emperor Anastasius (494 C.E) has helped set this
structure: ‘There are two powers by which this world is chiefly ruled, namely, the sacred authority
of priests and the royal power’.! This conveniently aligns with a familiar division between the City
of God and the City of Man as articulated by St. Augustine.? Political history in the West was,
perhaps, a series of unsuccessful consummations of this framework, including Charlemagne’s
efforts to create anew a Holy Roman Empire. In the 14" century, jurists like Bartolus of
Sassoferrato and Lucas de Penna invoked seemingly dueling notions of temporalia and spiritualia
(temporal and spiritual things), and Panormitanus even wrote of a ‘temporal republic’ and a
‘spiritual republic’.> This is not to mention that the conception of “Church” and “State” are a
deeply familiar dichotomy in Anglo-American political, legal, and cultural thought. We have
therefore reconstructed much of political theological thought, and medieval political thought,
along the lines of this framework; we have treated it as valuable, and placed it center stage in our
conceptual histories, and in turn, at the heart of our understanding of the development of the state,
of liberalism, and of modernity.

Placing this dual framework and its related assumptions at the center of the image has
occluded more than it has revealed about the history of concepts closest to constitutionalism and
democracy precisely because of an internal desire of Early Modern and Modern theorists to
distance themselves from it. There is more to the mural, if only we can find the right strategies for
conservation and reconstruction. It is not sufficient that we try to tell the story differently, but
rather that we find a different story to tell. In particular, this story will recover the roles of unlikely
individuals, in unlikely moments, from unlikely places, from canon law to American colonial
statutes, and from Vatican City to Philadelphia.

This dissertation proposes such an approach to get the Church right—or more accurately,
to not get the Church wrong in the same ways as we have in applying austere frameworks and

' Pope Gelasius I to Emperor Anastasius I, “Famuli vestrae pietatis” or, “Duo sunt” (494). Andreas Thiel,
ed., Epistolae Romanorum pontificum genuinae et quae ad eos scriptae sunt: a S. Hilaro usque ad Pelagium II., vol.
1 (Braunsberg: E. Peter, 1867), pp. 349-358.

2 St. Augustine, City of God. Michael Edward Moore writes that Augustine’s “Two Cities were understood above all
as the unearthly, not-yet-realized, spiritual entities whose eschatological consummation lies in the future.” Moore,
“The Frankish Church and Missionary War in Central Europe”, in Between Sword and Prayer, pp. 46-87.

3 The Bartolus and Lucas de Penna dichotomy forms the framework for Chapter 1 below. For Panormitanus’ two
republics, see Panormitanus [Nicholas Tedeschi] Consilia, Vol. 1, Cons. 3 and Chapter 5 below.



expectations about ecclesiastical authority. If, instead, we use legal texts and commentaries to
examine the mechanics of the Church’s rights and privileges we will find a series of familiar
controversies in unfamiliar places. Entangled in the debates about why the Church should and
should not be able to exercise temporal power abstractly is a body of legal cases and examples that
were not only known to theorists of high political theory and theology, but also shaped how the
Church was shaping the lives of individuals, the boundaries of the community, the rhythm of
political discourse, and the path of constitutionalism. Would we be surprised about the ways in
which the Church was handling and shaping the building blocks of Early Modern
constitutionalism? Why would we be surprised? How would such a role of the Church change our
narratives about, and theories of, contemporary ideas?

The authors confronting the sphere of the Church’s authority, power, and jurisdiction were
largely not theologians, popes and kings. They were lawyers, struggling to find vocabularies,
modes of reasoning, and new conceptual categories to explain the legal capacities of the Church.
To do so, they turned to the Roman laws of citizenship, of the treasury, of sacred property, and of
punishment. Where the Roman law was too Roman or too ‘temporal’ they invented parallels: this,
then, is how the canonists and civilians alike used the Roman law of treason to create divine
treason—but with divine treason came all of the same rights and trappings of punishing traitors,
divine or not. It is striking that most of the jurists involved in this history did not pause to reflect
at length at the strange integration of the Church in the public world around them; however, it
shouldn’t be. Like Josiah Ober once noted about democracy in Ancient Greece, the criticisms stand
tall over the historical record because of what once was normal and unquestioned. Some jurists
involved in this history did pause; we will find them in the chapters below stressing the chaos
being created by blurry lines and mixed legal reasoning. These complaints, made equally by papal
sovereigntists and conciliarists, Citramontanes and Ultramontanes, and later, Catholics and
Protestants, formed the question which Early Modern theorists of the state attempted to settle: how
to redraw the lines around the state to form a clear theory of sovereignty with clear delineations of
authority. This inevitably pushed the Church from its historical residence in the public sphere to
the side, neither wholly public, nor, obviously, wholly private.

Kenneth Pennington once suggested that we call these jurists “political theorists”.* For
many of the sophisticated thinkers in the pages below, I would agree. At the very least, we cannot
deny the presence here of political thought, or at minimum, relics of political thinking reflected in
the vocabularies and cases of the medieval jurists. And, as the dissertation will show, we cannot
deny the repeated process by which the institutions and tools referenced and developed by jurists
were adopted, borrowed, and sometimes banished by the Early Modern state.

THE ARGUMENT

This dissertation is titled “‘Ghost of the Empire’: Church, Law, and Public Sphere, 1300-
1650”. French historian Gabriel le Bras famously wrote that the Church ‘remains the truest heir to
the empire and the law of Rome’.> This was little more than Thomas Hobbes’s claim from

4 Pennington, The Prince and the Law, p. 2. )

3 Le Bras, Gabriel. “Le droit romain au service de la domination pontificale.” Revue Historique de Droit Frangais et Etranger
(1922-), vol. 26, 1949, pp. 377-98. “L’église romaine demeure la plus véritable héritiere de I’empire et du droit de
Rome.”



Leviathan in reverse: that the Church was the “Ghost of the Holy Roman Empire”.® That the
Church was the most important, powerful, and influential medieval institution will be obvious to
any reader. The methodological and theoretical difficulty is that there are two persistent myths
about the Church that still hold most accounts of medieval thought captive. The first myth is that
its power and influence looks as we expect it to—the Church is conceptualized as a monolithic,
strictly hierarchical, unified, and absolute authority. From this view, the Church is a state-like
entity, and the Pope is a political figure to be analyzed as dueling with kings and states. From this
view, bishops, priests, and even individuals themselves derive their meaning and agency only
inasmuch as they serve a role in the system and body of the Church. The second myth is that our
post-Reformation and post-secularization view of the Church can be theoretically or historically
meaningful; studies of the pre-Reformation Church or pre-Reformation politics still attempt to
disentangle or identify ‘Church’ and ‘State’ or ‘secular’ and ‘religious’ concepts and institutions.
From this view, ‘Church’ and ‘State’ were intertwined, but theoretically (to us) separable.

Focusing on the Church’s legal rights and claims allows me to break through both myths.
Methodologically, my historical arguments are limited to the vocabulary and argumentation of
jurists. Their language is at best an incomplete and imperfect mirror for any real structure and
action of the Church, social conditions, or the actual practice of law. However, they do record
extensive snapshots of ideas and arguments which we can use to reconstruct change over time,
especially because they were fanatical about precise citations. Jurists were furthermore actively
transforming medieval Europe, serving as ambassadors and councilors to rulers and cities, teaching
in universities, serving as judges, inquisitors, and even colonial administrators. In both theory and
practice, jurists exerted influence on the institutions of the Church and the civitas. Anywhere that
adopted Roman civil and canon legal concepts, terms, and institutions—from Early Modern states
and theorists to contemporary law schools in South America and South Africa which still assign
Roman Law as a part of standard legal training—bears the imprint of the medieval jurist. To the
extent that the law was used at every stratum of medieval society, including countless examples in
my own research where named individuals break into consilia and court registers, | model my
work on contemporary historians whose projects extend histories of subaltern communities and
the ideas which shaped their political experiences. The rights and claims I am most interested in
are those which are close to the rhythms and institutions which structured the daily life of medieval
individuals and often include material expressions—the baptismal font, the ringing of the bells for
assembly, and the physical walls of the city.

Because of the ubiquity of law and influence of the jurists, I am not limited to Popes and
Kings, or to Rome—through legal commentaries, consilia (solicited legal opinions or briefs on
real cases), and court registers, I can examine how the universal and local church could act locally
within the medieval city. By tracing concepts and arguments across hundreds of juridical texts
over centuries, I can also reconstruct trends and track change over time, across borders, and even
across legal systems. This comparative vantage point on the history of medieval legal thought
provides a fresh and interdisciplinary perspective on familiar concepts. By recovering and
synthesizing previously unrecognized legal arguments, I show that lawyers strategically rejected
the vocabulary of ‘statehood’ and ‘sovereignty’ for the Church, but equally allowed it to claim
many of the rights and powers of ‘states’ or ‘sovereigns’. | argue that the Church occupied a middle
political space between temporal and ecclesiastical authorities, in which they could take advantage
of exercising power and jurisdiction without the responsibilities of temporal sovereignty. While

® The ‘ghost’ metaphor is pervasive, but operates differently in Miller, Joshua. “The Ghostly Body Politic: The
Federalist Papers and Popular Sovereignty.” Political Theory, vol. 16, no. 1, 1988, pp. 99—-119.



acting, administrating, litigating, and even governing, the Church (and jurists) created models for
arguments and institutions which could be adapted, adopted, and implemented by other corporate
bodies. I argue that this influence is best understood through the language of the “public sphere”
and not the “state”, and that the “public sphere” was not something that had to be properly invented
in the 17" and 18 centuries, as is often claimed, but rather had to be reclaimed as an exclusive
object of temporal authority. There is, in other words, a latent medievalism within Early Modern
thought and the development of democracy: ghosts abound.

I show through a set of linked examples how the Church exercised all kinds of rights and
performed all kinds of functions that jurists at the time, and Early Modern jurists, would claim
only states could do. They draw the boundaries around civic membership, they perform civil asset
forfeiture on Christians and non-Christians, they suspend the communities’ legal ability to be a
corporate body, they claim the constitutive right of territory, they also are integrated in the physical
and metaphysical boundaries of the city itself because of the property status of the walls. These
are rights that formerly belonged to the Roman senate, the Roman treasury, Roman provincial
governors, and Roman cities.

Modern interpretations of this conceptualized space are clouded by Early Modern theorists
who grew frustrated with the lack of clarity. Bodin, for example, recognized that the Church was
grabbing some of the ‘marks of sovereignty’ out of the toolbox of sovereignty, while maintaining
the regal authority of temporal rulers; for Bodin, as for Hobbes, this inappropriate blurring of lines
was a problem that sovereignty solved. This dissertation shows, in part, that sovereignty did not
fix the “problem”, but it did pave over the tracks left by centuries of jurists wrestling with it.

Telling this story carries two sets of stakes, one about the development of Early Modern
thought, and the other about the political communities and individuals themselves. First, it is easy
to take the Reformation(s) and Westphalia along with various other signposts of the death of the
Middle Ages as conclusive’; there were certainly substantive breaks in theology and politics, but
not to the same degree in the law. The law has a long memory; Protestant and Catholic jurists alike
wrote their treatises using its ancient vocabularies and metaphors, but also lived in cities which
used its institutions, though no doubt bearing the physical scars of wars, massacres, and sectional
conflicts.® Early Modern theorists like Bodin, Hobbes, and Locke responded to the legacies of
medieval thought differently, as did Enlightenment thinkers from Cesare Beccaria to Kant and
even John Adams. Medieval law, the thought of the Middle Ages broadly, and the modes of
reasoning popular among medieval jurists remained a constraint on later thinkers, even as they
tried to develop completely ‘secular’ theories of politics. My title, and the conceptual framework
of the dissertation, deals with these Ghosts—the hauntings of things that are hard to kill, but doubly
hard to exorcise.

The second set of stakes is about the political communities themselves. Jurists had robust
theories, accounts, and expectations of political life which they communicated in unconventional
places, in unconventional ways, and using unconventional methods of reasoning and
argumentation. They analyzed civic membership, the origin of obligations, the origin of language,
the importance and function of solidarity, and of corporate responsibility, all within the context of
a Church which was integrated with public law and the public sphere. When political theory treats

7 Contrast for example the approaches of James Tracy and Daniel Philpott. Tracy, James D. Europe's Reformations,
1450—1650: Doctrine, Politics, and Community. Rowman & Littlefield Publishers, 2006. Philpott, Daniel. Revolutions
in Sovereignty: How Ideas Shaped Modern International Relations. Princeton University Press, 2001.

8 Take the St. Bartholomew’s Day Massacre (1572) as one example, within the context of the Wars of the Reformation;
daily conflicts might be less bloody, but more pervasive, as in van der Linden, “The Sound of Memory”.



the Church as only bringing to the table political theology or, alternatively, a blend of sovereignty
and absolutism, it passes over how the Church mediated the relationships of individuals and the
transforming worlds around them. My title, and the conceptual framework of the dissertation, deals
with the “public sphere” of this medieval legal world’; for everything that is surely distinctive and
exclusive to Early Modernity about the “public sphere” in Habermas’s formulation—the Italian
commune did not yet have coffee shops—jurists and members of medieval and renaissance
communities did have substantive institutions and frameworks for talking about public life, about
dependence and interdependence, about solidarity, accountability, and citizenship. Each of these
is only recoverable in the proper context of the role, rights, and space of the Church.

On the whole, the Church fundamentally changed the legal definition and legal structure
of the civitas to fit onto the landscape of ecclesiastical politics—a landscape which changed hands
but not shape after the Reformation. Baldus de Ubaldis, one of the most famous legal minds of the
period, wrote that the ‘empire and the whole world” depended on the Church (X.2.24.33).!° Baldus
was of course right about his own political moment. By turning to the archives of legal writings
and city-statutes we find what Bodin critiqued as an “infinity of minutiae” at the periphery of
“sovereignty”’—in these “minutiae” we find the raw materials used by the ecclesia to define and
defend an alternative “public sphere”. By recovering and reconstructing this history, we can show
how the Church functioned as a negative model that Early Modern and Modern theorists
constructed ideas against, and a positive model that others (especially political actors themselves)
borrowed ideas from. That is, the world continues to depend on many of the innovations led by the
Church in this period, but often unwittingly so. It is only by recognizing the “Ghosts” of both the
Holy Roman Empire and the Catholic Church that we can understand whether and how to reconcile
their existence with modern politics.

It would be methodologically and historically disingenuous to set aside the empire entirely.
However, rather than offer a ‘conclusion’ about the empire and the modern state, this conclusion
aims at reconsidering what a Church which takes the form as it does in the dissertation means for
the theory and historiography of the Early Modern public sphere in the context of rising and
thriving empires. Missionaries, churches, and states imported ecclesiastical institutions into
colonies and territories both for the global imperial goal of the Great Commission (Matthew 28:19-
20) and the social and political order they could provide. The ‘empire and the whole world’ still
depended on the Church, as Baldus had commented on X.2.24.33, but the Church was now
splintered, and some of its roles and functions subsumed within and exclusively claimed by the
state. As imperial and colonial states faced challenges to occupy, govern, police, and discipline
territories on the far periphery of their physical and geographical power, they of course used some
of the same strategies that the Church had developed over centuries to do the same. The Church
was an ally and an enemy, a model and a source of competition. In reclaiming the contours of and

° Historians, including medievalists, and classicists, are more than comfortable using the term “public sphere” in both
a general and Habermasian sense. [ will attempt to walk a tightrope between them and suggest that both senses are
appropriate—that of a general gesture at a non-private sphere, or that of a specific kind of non-private, non-statal
sphere with substantive requirements about how and where citizens engage with each other and with politics. See
Novikoff, The Medieval Culture of Disputation; Tanner, Medieval Elite Women and the Exercise of Power; Melve,
Inventing the Public Sphere; Kleinschmidt, Public Sphere, Legitimacy and Security in Medieval and Early Modern
European Tradition.

10 Baldus at X.2.24.33: “the status of the universal church, upon which the empire and the whole world depend”
(Somnia sunt quicquid dicitur contra statum universalis ecclesie, a quo dependet imperium et totus universalis orbis.’
[Lyon 1551], fol. 315r. Compare also Knipschildt, “imperium immediate ab Ecclesia dependet”—the Empire is
directly dependent on the church.



patrol over the “public sphere” from the Church, the state and empire could not strategically or
practically extract religion from public life. The same was true of the ideas, vocabularies, and
institutions championed by Early Modern theorists.

GHOST STORIES AND IMPERIAL MACHINES

In Canto X of Dante’s Paradise, the traveler meets Thomas Aquinas, the great Dominican
theologian whose Summa Theologica and political writings have left a deep imprint on theology,
Aristotelianism, and the history of political thought. Aquinas is a card-carrying member of the
“canon” and is often viewed in syllabi and scholarly work as a representative of the peaks of
medieval thought. The “Angelic Doctor”, though he is in the Fourth Circle of Dante’s Paradise,
appears almost exclusively in my footnotes below as an intentional counterbalance; Aquinas is a
fountain of theological and philosophical thought, but he offers relatively little on the minutiae of
civil and canon legal disputes and controversies which embroiled parts of the medieval civitas.
Instead, my focus drifts to one of the individuals Aquinas introduces to Dante:

Even as I speak let your eyes follow,

making their way around the holy wreath.

That next flame issues from the smile of Gratian,
who served one and the other court of law

so well that his work pleases Paradise.'!

Gratian was a monk and compiler of the first collection of canon law, the Decretum. But Aquinas
tells us here that Gratian had served both courts (che [ 'uno e [’altro foro)—-civil and canon law.

Gratian was a part of a synthetical movement in the 12" and 13 century to collect, analyze,
and gloss legal texts; those that followed then collected, analyzed and glossed these glosses. The
sedimentary build-up of legal commentaries provides the primary source material for this project
and the discipline of medieval legal history. Figures like Gratian and Accursius, Azo and
Panormitanus, and Bartolus and Baldus, would exert influence over generations of law students
and judges; in Brazil, until the 1916 Civil Code, the opinio Bartoli was thought to hold as a
legitimate guideline if no positive law could be found on a question.'> While medieval legal
interpretation weighed the opinion of respected jurists highly, it also grew attuned to the
predecessor of scholarly consensus and historical method.!3 Both enabled them to push beyond the
constraints set by the late medieval and early renaissance jurists as they scrutinized roman legal
principles and previous juridical methodologies and modes of reasoning. These would have to be
left behind or adapted. The generations of jurists who lived after Dante, from Pierre Rebuffi to
Andrea Alciatus, Frangois Hotman, and Jean Bodin, would no doubt fill out the fourth sphere of
Dante’s Heaven, permitting as it were some light heresy and Protestantism.

' Dante, Paradise, Canto X, lines 100-105. Trans. Mandelbaum: “Quell’ altro fiammeggiare esce del riso / di
Grazian, che 'uno e I’altro foro / aiuto si che piace in paradiso.”

12 Calasso, F. “Bartolo da Sassoferrato”, in Dizionario Biografico degli Italiani, Vol. 6, pp. 640-669. Roma.

131 am currently making the former argument in a piece titled “Medieval Majoritarianism”, in which I show that jurists
employed the language of the maior pars to reference a consensus on a topic. On the latter argument, see Kelley,
Donald R. Foundations of modern historical scholarship: language, law, and history in the French Renaissance.
Columbia University Press, 1970.



These seemingly immortal jurists were writing about legally immortal objects: the Church,
the people, the civitas, and the corporation (universitas). The ship of Theseus is a well-known
philosophical puzzle, but the roman law at Dig. 5.1.76 had a clear solution: “For a legion is held
to be the same although many of its members had been killed and others had been put in their
place; a people, too, was thought to be the same today as it was a hundred years ago, although no
one was alive now from that period. Likewise, if a ship had been repaired so often that no plank
remained the same as the old had been, it was nevertheless considered to be the same ship.”!'* This
would be the site for jurists like Paulus de Castro and Baldus to write that ‘the people cannot die’—
populus non moritur.'> Hostiensis at X.5.38.14 applied the same logic to the Roman Church, “quae
mori non potest”.'® A civitas and populus could be placed in a state of suspension, as in the case
of an interdict (Chapter 4); or, they could be temporarily displaced and their privileges lost during
a period of military invasion (Chapter 5). But, upon the lifting of the interdict, or the rebuilding of
the city-walls, or the restoration of privileges, a civitas would appear the same as it had been and
always would be. Baldus’s famous gloss should be amended: perhaps the populus could die, but it
could always be resurrected.!”

In this ideological context, the language of ghosts should now seem entirely appropriate, if
not fitting. The first such ghost is the Roman Empire, from whom Gabriel le Bras wrote the Church
was a true inheritor. This was partially a historical claim; historians have demonstrated the ways
in which the Roman nobility shaped the spread of early Christianity, Bishoprics, and the
administrative structure of the Early Church.!® Though it might be obvious to historians of the
period, it is often overlooked in political thought that the conceptual and physical material of
Church government was a true inheritance (language that, we might notice, implies a death of a
kind). Rome’s influence in the material and conceptual development of Europe'® meant that it
could persist long enough for Charlemagne and Pope Leo III to draw on it to create a new empire—
Holy and Roman.?° This Empire is at the periphery of my project below, but it too would “die”.
(It 1s telling, though, as Rosamond McKitterick and David Hulme noted about a decade ago that
in Europe, when the European Union needs a historical example of unity, they draw on the “ghost
of Charlemagne”.)?!

For Hobbes, Rome’s death created a ghost and ‘kingdom of fairies’ which had contested
power in Europe for centuries:

And if a man consider the originall of this great Ecclesiasticall Dominion, he will
easily perceive, that the Papacy, is no other, than the Ghost of the deceased Romane
Empire, sitting crowned upon the grave thereof: For so did the Papacy start up on
a Sudden out of the Ruines of that Heathen Power. The Language also, which they
use, both in the Churches, and in their Publique Acts, being Latine, which is not

'4 Dig. 5.1.76, trans. Watson, with adjustments.

15 Baldus at Dig. 5.1.76; Paulus at Dig. 5.1.76.

16 Hostiensis at X.5.38.14: “Romana ecclesia quae mori non potest.”

17 ¢f. Kantorowicz, The Kings Two Bodies, 295-296.

18 Peter Brown, Through the Eye of a Needle.

19 Here, I’'m not claiming it was overpowering or the only influence; in fact, historians and archaeologists regularly
show that Rome was /ess influential than we might imagine. But that it bore an influence at all, and in the ways I am
suggesting here, is enough to ground this first ghost story.

20 Or neither, as Voltaire would observe.

2 McKitterick, Charlemagne: The Formation of a European Identity (2008); David Hulme, “Charlemagne’s Ghost”,
Vision (Fall 2012).



commonly used by any Nation now in the world, what is it but the Ghost of the Old
Romane Language? ... The Ecclesiastiques are Spirituall men, and Ghostly Fathers.
The Fairies are Spirits, and Ghosts. Fairies and Ghosts inhabite Darknesse,
Solitudes, and Graves. The Ecclesiastiques walke in Obscurity of Doctrine, in
Monasteries, Churches, and Church-yards. The Ecclesiastiques have their
Cathedrall Churches; which, in what Towne soever they be erected, by vertue of
Holy Water, and certain Charmes called Exorcismes, have the power to make those
Townes, Cities, that is to say, Seats of Empire. The Fairies also have their enchanted
Castles, and certain Gigantique Ghosts, that domineer over the Regions round about
them.??

The holy waters, towns, cities, “Seats of Empire”, and ‘domineering” Ghosts will appear in the
chapters below, and in a way broadly consistent with Hobbes’s point.

The Papacy—the Roman Church—is the second ghost in this story. The Church was not a
direct inheritor of Rome, although the Ripuarian Franks would claim that the Ecclesia “lives by
the Roman Law”.23 Even as the Roman Law was gathering dust in Cathedral schools, Bishops and
priests were working daily to expand their influence along roman roads, to roman cities, using the
roman language, but also preaching using a theological language sculpted from Roman legal and
administrative terms.?* In the project below, the Papacy also appears on the periphery, as do the
“Ecclesiastical Polities” which look like states to contemporary scholars and Machiavelli alike.?

The third ghost was also pointed out by Hobbes—Latin. Recent scholarship has shown
widely the depth of influence of Roman Law on the development of European legal systems, and
that the language and vocabulary of European politics was shaped by it t00.2¢ This is the widest
reaching of the ghosts because genealogies of concepts in contemporary political theory regularly
trace back to or through medieval Europe, and in western political thought, almost always through
Latin. The chapters below trace elements of citizenship, credibility and testimony, property and
confiscation, legal assembly and majoritarianism, borders and boundaries, and territoriality; each
has a rich medieval legal history, from which each chapter excavates bundles of legal questions to
examine and reflect on the position of the Church within them. Further, it is a historiographical
trope that ideas die or that periods and ages close. If they do, they do so slowly and incompletely;
but they, too, can be resurrected, for better or worse.

Lastly, the ‘imperial machine’. Lucian of Samosata (c. 125— after 180 C.E.) wrote in his
“Apology for the Dependent Scholar” that he was, in his official and public capacity in Egypt,
‘playing his part in the mightiest of empires.’?” This has been alternatively translated as Lucian’s
being an “active part of the great Imperial machine”.?® The Roman Empire, and especially Roman

22 Hobbes, Leviathan, Ch. 47.

2 Celestino Trezzini, La Legislazione Canonica di Papa S. Gelasio I (491—496) (Locarno 1911), 6. “la Chiesa vive
secondo la legge romana” (61 [58]. 1).

24 On this last point, this was partially cultural (1-4" century Roman-Christian life) and partially due to Jerome and
Augustine. The Vulgate, and Augustine’s scriptural commentaries (in addition to the City of God, though it was less
immediately influential on late-Antique Europe), were vehicles for a written theology communicated through legal
terms.

25 Machiavelli, Prince, Ch. 11.

26 Bellomo, The Common Legal Past of Europe; Pagden, The Languages of Political Theory in Early Modern Europe;
Horodowich, Language and Statecraft in Early Modern Venice.

YLucian, Apology for the “Salaried Posts in Great Houses”, LCL 430, pp. 206-207: “dnpoociq 8¢ tiig peylotg apxiig
KOW®VODLEV KOl TO HEPOG GUVILOTPATTOUEY.”

8 Lucian, Works of Lucian, Vol. 11, trans. Fowler and Fowler, Oxford 1905, p. 32.
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provincial administration, was a tremendously complex endeavor, embracing genuinely
sophisticated economic, bureaucratic, and colonial strategies. Before the advent of Christianity,
Roman religion was a cog in this ‘machine’; after the official adoption of Christianity in the early
4™ century, the easiest way to assimilate the Christian religion into Imperial administration was to
translate the functions of Roman religion over to the Church. That is, the Church not only looked
sufficiently like Roman religion, but also looked sufficiently like Roman public administration,
and sufficiently like the Roman aristocracy broadly.?® The alternate translation of the “machinery”
of empire (even if less textually accurate) invokes a helpful metaphor for imagining this literal
translation of the empire which preceded the translatio which drew the obsession of jurists and
medieval theorists, including Marsilius of Padua.*’

If, as Baldus, Hobbes, and le Bras thought, the Church inherited anything from the Roman
Empire and the Holy Roman Empire, and if, as I and others have argued, the Early Modern “State”
inherited anything from the Church, then we must come face to face with a Church that was at
once a ghost of multiple empires, holding the ghostly forms of multiple legal systems. It was a
Church that had erected through its public actions “Seats of Empire” in “Townes” across Europe;
towns and cities, whose statutes, universities, roads, and walls would not be equally malleable to
grand “Reform”. It was a Church that had, perhaps, left an indelible mark on the political, legal,
and physical civitas.

‘QUID SIT CIVITAS’—WHAT IS A CITY?

To paraphrase Terence (c. 190-159 B.C.E), there are as many answers to this question as
there are academic disciplines.*' The relevant answer for this project comes from a mixture of
legal, political, philosophical, and anthropological methods. Historically, certainly, there were
particular kinds of communities which more frequently drew the classification of civitas in their
own times.*? This varied across Europe and across the periodization which precedes this project.?

From Antiquity, we might imagine that the polis, civitas, or respublica was sufficiently
political; it was not enough that it was any community enclosed by walls, living in the same place
and under the same protection.’* We also might imagine that it was sufficiently legal and moral
and that it was easy to define; Cicero’s definition, through Augustine, would become famous:

Res publica, then, is the concern (res) of a people (populi). A people, further, is not
just any gathering of humans that has come together in any way at all; but it is a

2 Peter Brown, Through the Eye of the Needle; Meeks, The First Urban Christians: The Social World of the Apostle
Paul.

30 Marsiglio of Padua, De translatione Imperii.

31 “Quot homines tot sententiae” was not only famous in antiquity but referenced often in medieval legal texts to
partially explain away conflict between respectable thinkers.

32 Sébastien Rossignol, Aux origines de I’ identité urbaine en Europe centrale et nordique: traditions culturelles, formes
d’ habitat et différenciation sociale (viiie—xiie siecles) (Turnhout: Brepols, 2013).

33 Joseph Rykwert, The Idea of a Town: The Anthropology of Urban Form in Rome, Italy, and the Ancient World
(1968); Jean-Charles Picard, “Espace urbain et sépultures épiscopales a Auxerre” Revue d histoire de I’Eglise de
France 62.168 (1976), esp p. 220: ‘The Roman archetype imposed a mystical geography upon the urban landscape.’;
Sabine Panzram, ed. The Power of Cities: The Iberian Peninsula from Late Antiquity to the Early Modern Period
(Brill 2019).

3% Aristotle, Politics, 1276a 25-28. Jurists did not embrace the same disregard for the signifance of material borders as
Aristotle. Guido Papae wrote, ‘A city is that which is surrounded by walls, and that which many people call an urbs’.
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gathering of a multitude formed into a partnership by a common agreement on law
(iuris consensu) and a sharing of benefits (utilitatis communione).>®

A ‘multitude’ of people without justice was little better than a ‘gang of thieves’ or pirates,
Augustine would add.*¢ For jurists who were obsessed with providing definitions, exceptions, and
clarifications, the question “Quid sit civitas”, or “Civitas, quid sit” was haunting; it escaped a firm
answer, and in every century of this project we find jurists complaining that no sufficient definition
had been offered before.

I am interested in the kinds of considerations that went into the definition of the civitas
after Augustine and Isidore. For example, the first part of Bartolomeo Cipolla’s (1420-1475)
summary reads:

Seventh, I’'m looking for what a civitas is. See the Decretum, Part 1, Distinctio 80,
where the author says according to Isidore (Etymology, Ch. XV), that a city is a
multitude of people united by the bond of society, called civitas from “cives”, that
is, the inhabitants of the city. It consists of and contains many lives. While an urbs
might be the fortifications (moenia) itself, a civitas is not called such from its stones
(saxa) but from its inhabitants. [See also Bartolus, Jacob de Bellus, Albericus de
Rosate, and the canonists at Liber Sextus c. si civitas]. And in effect, a civitas is
surrounded by walls just like an urbs is, and so at this law, and above, and below,
they can stand for the same thing. Next, I ask whether by the name of a civitas
something also comes by “territory”. But regarding this, I must ask whether a city
has ancient walls or new walls, and what is contained within the ancient walls or
what is within the new walls. At this point, Bartolus says we should also ask the
question of how people can establish civitates on their own, or whether they can do
so without the authority of a superior. Innocent says that people can do it of their
own accord without the authority of a superior, at X.1.31.03.37

Cipolla reflects the standard training and method of a medieval and renaissance jurist; he moves
from canon law to Isidore, from Isidore to the civil law, and then oscillates between them to
examine walls, territory, and lastly, authority. He continues:

And there, Innocent himself said that we should not understand [a civitas] in
relation to whether it has a Bishop, even though in Italy when a place has a Bishop
it is a civitas; and the gloss at Dig. 1.1.5, stresses that this is the law of nations and
so [a Bishopric] cannot be necessary to obtain the name [of civitas]. Further, the
gloss at Dig. 3.4.1 asks whether it is necessary for a civitas to have a Bishop, and
whether a city can exist without a Bishop.?®

This is a radically different conception of the definition of a civitas, even though Cipolla denies it.
Medieval jurists cited a tradition going back at least through Odofredus (d. 1265), in which some

35 Trans. Asmis, Elizabeth. “The State as Partnership: Cicero’s definition of ‘Res Publica’ in his work ‘On the
State’.” History of Political Thought 25, no. 4 (2004): 569-98, p. 575

36 Augustine, City of God, IV.

37 Bartolomeo Cipolla, Titulum de Verborum et Significatione, [Lyon 1551], Lex. II, ns. 16-17, pp. 80-81.

38 Bartolomeo Cipolla, Titulum de Verborum et Significatione, [Lyon 1551], Lex. I, ns. 17-18, p. 81.
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jurists imagined that it was the relationship of a political community to ecclesiastical
administration which made it a civitas.?* The only cities which could properly be called civitates
were those that possessed an episcopal throne; and, a civitas could not be a civitas if it was
somehow outside of episcopal jurisdiction. This was one layer beyond Cicero’s respublica—a
special kind of bond of justice, secured by the proper kind of authority to oversee it. It was no
coincidence that Bishoprics or Episcopal Sees were located at politically and militarily strategic
locations across Europe as the Church grew in influence in Late Antiquity; these locations were
overlaid on the old Imperial map of Rome.

I do not mean to make the obvious point that Europe was, at various points, in various
different ways, and to various different extents, becoming Christianized. Rather, I’'m observing
that the necessary reorganization of Western European legal and political thought to adapt to
ecclesiastical administration created a composite: Aristotle and Cicero blended with roman
administration, Isidore, the canon law, and the civil law. Nobody presents a clearer view of this
composite than Bartolus of Sassoferrato. Bartolus’ Tractatus de Regimine Civitatis was largely a
juridical reworking of concepts from Giles of Rome’s and Thomas Aquinas’ Aristotelian analyses
of political communities. While Bartolus adopted the theoretical claim that different forms of
government were appropriate for different sizes of civitates—maxima, magna, and parva—nhe
broke from Giles of Rome in describing what distinguished these ‘extra-large, large, and small’
communities from each other. For Bartolus (and the jurists he cited) it was imperium and
jurisdiction. Maximae cities had imperium and had other communities subject to them and their
courts. Magnae cities still had merum imperium but did not have other communities subject to
them. Parvae cities did not have merum imperium but did have jurisdiction granted to the
‘defenders’ of the city for administration of public life. The greatest civitas, Bartolus wrote, was
often called a Civitas Metropolitana, because that city was a unity of citizens, a patriarchal or
archiepiscopal seat that had several bishops subordinate to it, having merum imperium.*’

This then is the challenge of the civitas and the ecclesia—each could be universal or local,
but each was intertwined with the other in a series of legal, feudal, and social (largely marital)
entanglements. In large episcopal cities, the urban landscape was marked by two palaces: the
episcopal palace and the royal palace, often but not always constructed on opposite sides of the
city and each close to the walls on their side.*! How then can we describe the community which
surrounds them both, let alone the square at which they meet in the middle, or where they overlap
throughout? Why shouldn’t it be possible to identify them along familiar poles of ‘Church’ and
‘State’, ‘temporal’ and ‘spiritual’, ‘religious’ and °‘secular’, or along competing visions of
sovereignty?

39 Compare Jacob Novellus’ definition from the mid-sixteenth century: ‘observe that cities are called “cities’ (civitates)
when they have Bishops, according to Odofredus. There, he says that in Christian lands (ferris Christianis) they are
properly called a civitas when they have a Bishop. In order to distinguish it from a town (villa), a place is called a
civitas when it is enclosed and surrounded by walls. Among the Gauls, a civitas is called a ‘villa’ according to local
usage, according to Jason de Mayno. Municipalities (municipia) on the other hand, are called ‘large lands’ when they
have a Bishop, and the term municeps relates to the participation in burdens (munera).” De Iure Prothomiseos, pp.
85-92.

40 Bartolus, De Regimine Civitatis. Cited by Jacob Novellus, De lure Prothomiseos, ns. 119-120 and others.

41 See Areli Marina, The Italian Piazza Transformed: Parma in the Communal Age, Penn State University Press, 2012.
And see below, Chapter 5.
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CHURCH AND STATE, CHURCH AND SOVEREIGNTY

The Church and State distinction is an old theoretical and historiographical model and
recent generations of historians have implicitly and explicitly moved away from it. From Gelasius
I to medieval jurists and theorists of ecclesiastical authority, authors employed vocabularies which
seem easily separable into familiar dichotomies. Gelasius wrote that there were “two things” which
governed the world, “auctoritas sacra” and “regalis potestas”—‘sacred authority’ and ‘royal
power’. Popes and Kings fought over the authority to appoint Bishops in Christian kingdoms. Two
systems of laws governed two systems of courts—canon and civil, or literally ecclesiastical and
secular.*> There were two umbrellas of concerns, spiritualia and temporalia. There were also
Christian Republics and, one would imagine, “Non-Christian” Republics. That these vocabularies
and themes existed in medieval thought does not mean that they have been properly interpreted in
previous scholarship.*?

Andrew Willard Jones, in the context of thirteenth-century France, recently wrote that this
was not “a world of the secular and the religious vying for position and power, but a world in
which the material and the spiritual were totally dependent on each other.” He continued:

I hope to add my voice to the growing chorus of scholars from diverse disciplines
who are challenging notions of the “religious” and the “secular” wherever they
appear. | contend that the Middle Ages were neither religious nor secular because
the religious and the secular were two features of a single construction: the modern,
Western social architecture of “Church” and “State, “private” and “public”,
“individual” and “market” and so on. The societies of the Middle Ages had a
different architecture based on different assumptions and different concepts,
ultimately on a different vision of the cosmos. [...] Medieval government provides
an opportunity for us to see the lines of this architecture.**

My argument in this project follows Jones’s.*> In particular, medieval law and legal systems
underscore not only the lines of this architecture, but the inadequacy of social scientific and

42 See for example Thomas Sanchez, Lib. II, Cap IV, Dub. LV pp. 386-390: ‘Indeed, this was most suitable for the
Christian republic, not only in spiritual matters, which had already been established by divine law, but also in temporal
matters, because the Supreme Pontiff has the authority to enact laws that are conducive to the government and
administration of the Church. It is highly beneficial that the ministers of the Church do not involve themselves in
secular affairs, as stated in 2 Timothy 2, since they cannot conveniently devote themselves to divine ministry if they
can be dragged into court by secular judges or summoned before them. Secondly, even though there is no consensus
among scholars as to whether this immunity, both regarding persons and temporal matters, is based on divine law (for
many testify that it is of divine law) or on human law, they all agree that it is highly consistent with divine law and
derives its origin from it. Also, just as it is consistent with reason for a Prince to exempt nobles from certain taxes as
a reward and honor for their nobility, it is likewise in accordance with reason for the Pontiff, by virtue of his dignity
and honor as a member of the Church, to exempt clerics from taxes.’

43 This point is obvious to specialists, especially historians, who are always stressing the entanglement, and often do
so carefully. For example, medieval cities often had very intense relationships to patron saints and local cults for those
saints, with relics special to the city. The relationship of individuals there to those saints and relics is often termed
“civil-religious”. Martyr cults spread early in the 5" and 6™ century in Gaul. See Biihrer-Tierry, “Bishops as City
Defenders”.

4 Andrew Willard Jones, Before Church and State: A Study of Social Order in the Sacramental Kingdom of St. Louis
IX (2017).

45 See also Robert von Friedeburg, Lutheran Ecclesiastical Culture, 1550-1675. Brill 2008, esp. pp. 361-410.
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political theoretical models for understanding the history of medieval and Renaissance thought—
and even more broadly, the definition and function of the “Church” in European history.

Even as scholars have embraced and confronted the role of the Church and theology in the
development of ideas and institutions, they have used a “religion” and “secular” model to rightly
observe moments and periods of intellectual exchange. We have long known that sovereignty has
theological origins.*® Lauren Benton has shown the importance of the Church amidst the legal
pluralism of colonial societies, just as Martti Koskenniemi has stressed that international law (ius
gentium) has theological underpinnings.*’” Recently, Eric Nelson has suggested that liberalism
itself is comprehensible only within the theological debate between Pelagianism and Anti-
Pelagianism—the theology of free will and agency.*® Political scientists have rightly turned to the
Church itself as a potential early model of state formation, with the Church as a “rival for
sovereignty”.* Critical theory and recent scholarship in legal pluralism have further dismantled
common narratives about the history of Renaissance and Early Modern political thought, often
gesturing at the role of the Church.’® The Church has also widely been recognized as providing
the materials for the birth of public law itself. °!

The dominant interpretive thread of these literatures is secularization: politics takes ideas
and institutions from theology and the Church and strips them of their sacred context even if they
cannot completely strip their sacred content.>? If these genealogies trace back to or through the
Catholic Church, then properly understanding the Church as it acted and understood itself will be
crucial to the integrity of those genealogies. Furthermore, insofar as Renaissance and Early
Modern constitutional thought sprung out of a context in which the Church was a political and
moral authority, and to the extent that Enlightenment authors were singularly focused on
developing alternative justifications and mechanisms for exercising authority, getting the Church
right will be essential to the correct understanding not only of the development of Early Modern
ideas, but the constraints and possibilities latent within 21% century applications of those ideas.
Brian Tierney and Peter Linehan once introduced Walter Ullmann as inheriting an intellectual
tradition from F.W. Maitland and John Figgis. Maitland had said that “In the Middle Ages the
church was a state,” and Figgis had gone further and said, “In the Middle Ages the church was the
state.”? Ullmann’s intellectual project was, according to Tierney and Linehan, organized around
one central idea: “the study of the medieval Church perceived as an organization of government”.>*
As an “organization of government”, it had a hefty reputation; within liberal thought, from John
Adams to John Stuart Mill, the Church was dually a source of barbarism and tyranny as it was also
“the authorized champion of intelligence” and “the great improver and civilizer of Europe”.>

Getting the Church right as an “organization of government” and recovering its legal
capacities without relying on a “Church-State” conceptual framework is challenging, but it also

46 Schmitt, Political Theology.

47 Benton, Law and colonial cultures; Koskenniemi, The Gentle Civilizer of Nations.

48 Nelson, The Theology of Liberalism.

4 Grzymala-Busse, “Beyond war and contracts”; and Grzymala-Busse, Sacred Foundations.

30 Horkheimer, Critical Theory: Selected Essays; Brunkhorst, Critical Theory of Legal Revolutions; Stanbury and
Raguin, Women’s Space: Patronage, Place and Gender in the Medieval Church.

3! Loughlin, Foundations of Public Law.

52 See Bockenforde, State, Society and Liberty, 26-64; Lubbe, Sikularisierung.

53 Tierney and Linehan, eds. Authority and Power, vii.

3% Tierney and Linehan, eds. Authority and Power, Vvii.

55 Adams, “Dissertation on the Canon and Feudal Law”; Mill, Dissertations, 11, 231. Compare also Koskenniemi’s
argument that the ius gentium was the “gentle civilizer of nations”.
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falls in line with recent scholarship in history which has been widely revising models of
understanding medieval thought. Led by scholars like Susan Reynolds, they have also challenged
centuries of inherited assumptions about the most apparently hierarchical elements of medieval
society—feudalism included—to take a fresh look at how the community was constructed
horizontally and not strictly vertically.®® In the history of jurisprudence, sovereignty, and
constitutional thought, scholars have explored how medieval society was a patchwork quilt of
political communities and nested jurisdictions. The Church was an active participant in forming,
living within, and changing this patchwork quilt. The ‘sacred’ and the ‘profane’, the ‘temporal’
and the ‘spiritual’, and even the ‘religious’ and ‘secular’ were genuine vocabularies and concepts
for medieval jurists, though they mean different things than we might expect. The ‘secular
Church’, for example, was the Church as it moved in the saeculum, or the world, in human life;
the ‘religious Church’ was the Church as it strived to move outside of the saeculum, in monasteries
or convents, a life above human life devoted almost exclusively to labor and prayer. The work of
jurists to analyze a mixed and blended system was only about dividing the spiritual and temporal
worlds above the treetops, in sweeping claims. Underneath this canopy was all of medieval
political and legal life, deeply entangled.

Disentangling the political and theoretical imagination of individuals into spiritual and
temporal or leaning into historical models of secularization would distort and further confuse this
work, but it would also fall into a deeply ironic feature of secularization. Jurists frequently pointed
out that the Emperors of Rome were originally consecrated priests and that Roman religion was
once fused with the state. It was Christ who had divided the spiritual and temporal powers in the
moment of His creation of the Church, such that what belonged to Caesar could be rendered to
Caesar, and what belonged to God could be forever rendered to God. This fit a nascent religious
community in a small colony well. Christ’s division of these powers would become an
inconvenience to Constantine, Charlemagne, Frederick II, and Charles V who had outgrown the
Early Church and sought their own Christian Empires. The work of Early Modern theorists to
develop “secular” government through and because of Enlightenment principles was, in no small
respect, an imitation of Christ and the long tradition of jurists and theologians who had been
equally frustrated with the blurry boundaries between earthly and heavenly politics. >’

In the project that follows, I suggest that setting aside these frameworks allows legal and
literary texts to reflect more ambiguity and richness. In Shakespeare’s Merchant of Venice,
Portia—disguised as a lawyer—argued that mercy:

'"Tis mightiest in the mightiest; it becomes

The throned monarch better than his crown:
His sceptre shews the force of temporal power,
The attribute to awe and majesty,

Wherein doth sit the dread and fear of kings;
But mercy is above this scepter'd sway,

It is enthroned in the hearts of kings,

It is an attribute to God himself;

And earthly power doth then shew likest God's,
When mercy seasons justice:

36 Reynolds, Kingdoms and Communities; Reynolds, Fiefs and Vassals.
37 ¢f. Nelson, The Theology of Liberalism.
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The argument of this dissertation is that “earthly power doth then shew likest God’s”, not out of
necessity, but by a historical and legal process. Likewise, God’s power ‘doth then shew likest
ours’—God’s sovereignty, power, government, and the vocabularies used to understand human
relationships with the divine were expressed in legal terms and through legal metaphors. When
“mercy seasons justice”, i1s does so with a vested bystander: a Church which was the self-

proclaimed “auctrix et cultrix iustitiae”, the ‘author and worshiper of justice’.®

POLITICAL LITURGIES: THE PUBLIC SPHERE AND THE CHURCH

The great historian of the Annales school Fernand Braudel regularly used the language of
“rhythms” to analyze European and Mediterranean life. The “man in his relation to the
environment, a history in which all change is slow, a history of constant repetition, ever-recurring
cycles”—cycles and repetitions set by the Mediterranean itself, but also the yearly rhythms of
harvests, feasts, births, marriages, and deaths.’® Braudel argued that there were three durées—
layers or structures of historical time—and that only the third durée had been largely analyzed by
historians to his date, through political and military histories of great men, great battles, and great
empires.® Other historians in the Annales school, most notably for my work Jacques le GofTf,
presented new approaches of doing medieval history which recovered, most importantly, new
ways to perceive the rhythms which shaped daily life. Marxist historians were broadly sympathetic
because the kinds of social and economic histories offered by the Annales school were also more
materialist. There is a clear overlap, for example, in the “rhythm” focus of E.P. Thompson’s “Time,
Work-Discipline, and Industrial Capitalism” (1967) and le Goff’s classic, Time, Work, and Culture
in the Middle Ages (1977), which both inform my legal and material approach to bells and time
below (Chapter 4).

As a historian of legal ideas, my interest lies in the kinds of rhythms that are intelligible in
and through legal texts. Some rhythms might be incidentally captured by legal texts and
commentaries, like an archaeological record of social life; for such cases my project reveals,
reconstructs, and presents these texts as social and cultural artifacts for other historians and
scholars. Other rhythms might be produced and created by legal texts and commentaries because
of the social and political role of the legal profession; in such cases, jurists were creating a “form”
for conflicts, procedures for resolution, and rules to play by for public and private life.%!

The metaphor of rhythm invokes a sense of order and disorder but also of harmony and
cooperation. In an ecclesiastical context, it would simply be a “liturgy”: a form of worship, that
takes place within the context of a liturgical calendar—including the patterns of births, marriages,
deaths, feast days, parades, and various sacraments which formed a part of the “ever-recurring
cycle” of medieval life. Politics is no less liturgical, both in a literal sense in which “liturgies”
were public offices and duties (Chapter 2), and in the sense in which there is a set of rhythms and
practices, important words to recite and ways to recite them, set and governed by law and custom.
For the medieval and renaissance individual, then, the liturgy of public life was a composite one—

58 It was also confirmed by legal authorities, as in the Liber Feudorum, 1.13. See also Pope Innocent VIII, Lib. 5: ‘The
Roman Church exists as the worshipper and promoter of justice (cultrix et auctrix iustitiae), peace, and the
preservation of tranquility for all lands (omium terrarum), and so much according to the tradition of civil laws.’

59 Fernand Braudel, The Mediterranean and the Mediterranean World in the Age of Philip II (New York 1972), 20.
60 Peter Burke, The French Historian Revolution: The Annales School, 1929-2014 (Cambridge 2015).

61 James A. Brundage, The Medieval Origins of the Legal Profession: Canonists, Civilians, and Courts (Chicago
2008).
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some forms set by the Church, others set by the local community not inclusive of (but nevertheless
influenced by) the Church, and others still not “set” by anybody; these were customary forms
evolved from practice.

In analyzing the Church’s role in the creation, development, and governance of political
liturgies, I use the term “public sphere” in a way that partially invokes the work of Habermas and
the scholars who write about the “public sphere” since Habermas. Habermas’s conception is a
specific argument about historical change and development, with respect to which there was no
public sphere before he claims it was invented. My aim is to challenge this historical argument,
while engaging with the conceptual argument, specifically on the role of the ecclesia in “public
life”. To do so, I present two interpretive alternatives for my argument that allow me to use the
term and remain methodologically consistent. First, my argument can be interpreted as a pre-
history of the “public sphere” that is compatible with Habermas’s 171 and 18" century invention
account, albeit with a supplemental emphasis on the Church using new sources. Second, my
argument can be interpreted as a constructive criticism of Habermas’s “public sphere”, in which
even the discursive criteria of the “public sphere” might be found in medieval society.

Habermas was a careful thinker about history; where I meet Habermas is the specific notion
that the medieval conceptions of public and private are qualitatively different than what emerges
in Early Modernity.®> However, two aspects of Habermas’s historical and theoretical arguments
can easily be critiqued. First, his history. Habermas makes a number of claims about medieval
culture and law which he substantiates on the backs of mid-century German scholarship on
feudalism; this scholarship has, in the past few decades, been updated and superseded, including a
complete reconsideration of feudalism as a whole.®® Second, the theory he derives from his history.
It is true that anywhere the king can say “I am the state” is a place where the public doesn’t exist
outside of the King and his immediate court; however, it is also true that this example is from 1655
and Louis XIV never said it. There is a world before Louis that is also steeped in apocrypha, but
where it 1s more difficult to substantiate a claim about the absence of a public. For example,
Habermas claimed in part that antiquity had no notion of the public sphere as a non-private, non-
familial, but also non-statal space—this wouldn’t exist until Early Modernity. I do not want to treat
Habermas uncharitably here, because in the narrow sense of 4is public sphere he may be correct.
But scholars in other disciplines regularly use the term to describe life in antiquity, including Cliff
Ando in a recent edited volume on religion in Antiquity.®* The use of “spheres” as explanatory
metaphors pre-dates Habermas, and so not every invocation of a “public sphere” is an invocation
of'a Habermasian “public sphere”. Even so, in Cicero’s De Legibus, for example, individuals have
public religious lives and private religious lives, the one entailed by citizenship, the other entailed
by the family. Granted, the model is homology—the sphere of the public and the sphere of the
family differ only in size and scope and not in substance. But recent scholarship in classics has
also argued that there was something like a private sphere outside of state interference. The
objection, then, would be that classicists and historians—and me—in using the term, mean
something different than Habermas does.

62 Max Weber is here too, though his account is more about entanglement of public and private and then
disentanglement, and then the danger of re-entanglement. Religion makes that process harder, if not impossible.

63 Cf. Otto Brunner and Susan Reynolds.

% Symes, Carol. "Out in the open, in Arras: sightlines, soundscapes, and the shaping of a medieval public
sphere." Cities, Texts and Social Networks, 400—1500. Routledge, 2017. 279-302; Melve, Leidulf. Inventing the public
sphere: the public debate during the Investiture Contest (c. 1030-1122). Vol. 154. Brill, 2007; White, James.
"Hungering for Maleness: Catherine of Siena and the Medieval Public Sphere." Religious Studies and Theology 33.2
(2014): 157-171.
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I argue that I can use the term public sphere in a way largely consistent with Habermas,
but also invoke something by it that 20" century theorists can recognize in these legal texts as an
alternative public sphere. First, my historical argument is broadly compatible with Habermas’s
argument about capitalism in Italian city-states; Habermas admits that the public sphere starts in
those cities, in the context of the 12" century renaissance, and indeed many of the jurists I write
about within this project are from those very cities—Venice, Florence, and Perugia, to name a few.
The first interpretation of my argument in this project is that the public sphere I invoke and discuss
is Habermas’s public sphere under construction; what I then show is that the Church was
substantially involved in that construction, but that it might not fully take shape until Habermas
says it did in the 17" and 18™ centuries. My argument is, therefore, a detailed legal pre-history of
the public sphere.

The second interpretation of my argument in this project is that my account is a constructive
criticism of Habermas, in which I challenge his creation story while embracing his definition of
the public sphere. An editorial footnote in Habermas’s “The Public Sphere: An Encyclopedia
Article” (1964) reads, “the medieval public sphere, if it even deserves this designation, is tied to
the personal. The feudal lord and estates create the public sphere by means of their very
presence.”® What if we could show that there was already something substantively impersonal
about the medieval public sphere in this period—an impersonality which parallels recent histories
of the state and sovereignty?°® What if we could show that civic-members in the 14™" century did
have a place they could come to reason together, talk about public life, organize themselves and
their collective actions, respond to collective harms, and live within a rhythm of entering and
exiting a space where they were alienated from and then restored to their individual identities?
And, what if this place was the Church, or an extension of it? I mean this literally in some cases;
in early European towns the Church was used for town meetings, markets, fairs, and social
meetings (if necessary) before a hall of sufficient size was built elsewhere. This space might very
well be different than the 18" century coffee-house, but I want to press on why it must be. In the
context of a single civitas, it’s not clear why the lack of a press should matter—they had town-
criers, and important notices were posted on the Church doors, or communicated by word of mouth
and confirmed by bells. In the case of an interdict (Chapter 4) where these means of
communication and assembly could be suspended by the Church, it is not clear why the framework
of a public sphere is far off at all—and indeed, why this situation might not be correctly interpreted
as a kind of “deplatforming” from a discursive community that is public but clearly not the state.®’
To the extent that this sphere also involves commerce, the project below reflects commercial
influence directly (Chapter 2) or indirectly (Chapter 5)—the same walls that set the boundary of
the social and political community also sent a signal to merchants about the freedom of commerce
within them.%®

65 Habermas, Sara Lennox, and Frank Lennox,“The Public Sphere: An Encyclopedia Article”. New German Critique,
No. 3 (Autumn, 1974), pp. 49-55, 51, fn. 4.

% Skinner, Quentin. "A genealogy of the modern state." Proceedings of the British Academy. Vol. 162.

7 This is an especially convenient historical parallel, given that it aligns with recent scholarship identifying the
importance of a “digital public sphere” for theoretical analysis. Cohen, Joshua, et al. "Democracy and the digital
public sphere." Digital technology and democratic theory (2021): pp. 23-61; Schifer, Mike S. "Digital public
sphere." The international encyclopedia of political communication 15 (2015): pp. 1-7

68 Caspar Klock, Tractatus Nomico-Politicus de Contributionibus [Cologne 1740], “De collecta pro refectione operum
publicorum imponi solita”, Ch. 9, p. 195: “‘Merchants, especially, tend to avoid places that are under the protection of
a fortress because such places are rarely presumed to exist without tyranny (¢yrannide).” Klock goes on to write,
‘experience testifies that in such castles and fortresses, in our time, there has been brought countless evils. For with
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On the whole, my argument is that there is something meaningful and politically
constructive in how the space governed by the Church was inhabited and necessarily used by
individuals—not Kings, Princes, or Bishops, but ordinary civic-members. Within this space,
neither private, nor statal, but something in between, the ideas and institutions in the chapters
below order and set the rthythm of the lives of individuals. In a Marxist sense, this might be truly
political, in which case the Church is the state in a sense we need to articulate better—or, it is
social, in which case it is civil society or the public sphere. The reason that I invoke the specific
term “public sphere”, then, is because I am hoping to underscore particular forms, paths, and
opportunities for communication—this communicative aspect aligns not only with historical
scholarship on liturgical practices, but presents new opportunities for scholars of multiple
disciplines to examine the medieval church, the medieval city, and the medieval individual.®®

METHODOLOGY

The greatest substantive challenge to doing intellectual history in this period is that it is
limited in scope; it necessarily treats not only those who can write, but those who can write in
acceptable rational styles, forms, and who are almost always engaging in high questions of
philosophy and theology. Traditionally, to do the political theory of this period is to study the
meaning and implications of the writings of Thomas Aquinas, William of Ockham, William
Durand, Al-Farabi, and others. There is an intrinsically desirable structure to this section of the
canon—it establishes a convenient continuity between classical and medieval thought, drawing
lines between Plato and Aristotle and their medieval readers. The next wave of political and legal
theory considered great political and legal actors, including Popes (Innocent 11, chief among them)
and Kings, as well as significant jurists in this tradition—Bartolus and Bartolus, for instance.
However, even a perfectly contextualist historical account can only touch a single author. That is,
it leaves out the individual in medieval society; crucially, the ideas, vocabularies, and languages
meticulously reconstructed might just as well be foreign and unintelligible to a medieval legal
subject. In what follows, I use legal texts in a way inspired by recent developments in history and
archival research to pay close attention to the subaltern, to those left out of legal texts, and to
individuals. I do this in two respects, but with one crucial limitation. First, the limitation. I cannot
get to the ‘ground’ in what follows—to the individual, to the subject, and especially to subjects
who otherwise are absent from the history of political thought of this time. I am constrained by the
very legal texts I am looking to extract this information from—Iegal texts written by literate,
educated, and sometimes (but not always) wealthy Europeans. However, I intentionally use two
aspects of these texts to counter this influence to get closer to the ‘ground’. First, I focus on the
materiality of legal questions—baptismal fonts and waters, torture, property confiscation, bells,
communion, and walls. This allows me to closer approximate a meaning closer to what may have
been meaningful in the daily political and social life of individuals. To do so, I also draw on
scholarship from other disciplines who are better trained in cultural and social histories,

them, as if with chains, the freedom of trade is restricted, leading to frequent conflicts and injustices between the
soldiers and townspeople. ... The establishment of these fortresses ... is an indication that the Prince lacks sufficient
trust in the loyalty of his own people. Once the loyalty of the Prince is suspected, the subjects perceive these signs,
and it is inferred that their allegiance has been estranged.’

9 Again, these are often not new to the discipline of history; Richard Trexler, for example, wrote extensively about
the role of religion in “public life” in medieval and renaissance Italy. The question instead is whether, borrowing from
his and others extensive historical scholarship, and examining legal texts closely, there is a more specific content to
“public life” that might amount to a “public sphere”.
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anthropology, architecture, and urban studies. Second, I include the particular legal sub-genre of
consilia in each chapter—the equivalent to amici briefs written by medieval jurists about
individual cases they have been asked to provide council on, which often record the names of
individuals; these were men, women, children, Jews, Muslims, unidentified foreigners, and
enslaved persons, all engaged in actual legal controversies, named by name. These cannot be
representative. But they provide an additional touchstone for the claims I make about medieval
legal and political thought, and crucially, medieval political /ife.

The methodology of what follows is not strictly contextualist, not because of a lack of
methodological sympathy, but for two other reasons: subject constraints and resource constraints.
In what follows, my subject is the structure of legal questions and answers as they develop from
the early 14 to the mid-17" century. What were the questions asked by jurists? Did they change?
What were the answers? Did they change? What meaning can historians and political theorists
derive from these two diachronic explanations? To fully account for the contextual constraints of
every author cited in what follows would require a lifetime of scholarship, even if this would be
the most methodologically desirable approach. Instead, I have chosen to substitute privileging
single authors by using the writings of hundreds of jurists. The quantity of jurists in what follows
does not speak to the veracity of any particular claim but it does substantively sketch the structure
of the language of legal thought—the structure of questions, of answers, and of the changes in
both.

The argument and style of this dissertation reflects my training in political theory, legal
history, and history. The framing argument of the project, like this proposal, is that properly
understanding the Church in this period requires a slightly different methodology and a different
set of tools. But there are three crucial methodological challenges to telling the story differently:
the first is the categories of analysis, the second is the problem of hierarchy, and the third is legal
pluralism.

Like most paintings of the two keys, the history of political and legal thought has
overwhelmingly interpreted the “Church” and “State” along “Church” and “State” lines. The
framework sets the categories, sets the vocabulary, and sets our expectations. As outlined above,
even if we are cautious, our approach is complicated because jurists operated within a legal
architecture which recognized a distinction between spiritualia and temporalia—spiritual matters
and temporal. Within the civil law, they also operated within a classical legal architecture which
treated religion as a matter either of public law or of divine law with public significance. The
exercise below is still one of translation and one which will not always be able to escape from the
categories and expectations of spiritualia and temporalia.

We also must confront the problem of hierarchy, especially in a version of Europe where
the Empire and Pope were influential (though not always to the same degrees). Previous scholars
have envisioned a pivot from understanding power from the top-down to understanding power
from the bottom-up. Social and cultural historians, by focusing on the local, on marginalized
groups, on the subaltern, have reimagined the process for doing and understanding history.”® In
social science, such an approach has taken hold in scholarship rethinking power, politics, and
democracy “from below” or from the “bottom-up”.”! Jurists, who themselves were often engaged
in the process of social and professional climbing, offer a perspective on the civitas and the

70 Sahlins, Boundaries: The Making of France and Spain in the Pyrenees. Also, the work of Natalie Zemon Davis.

1 Patberg, Constituent Power in the European Union; Colon-Rios, Constituent Power and the Law; Betances and
Ibarra, Popular Sovereignty and Constituent Power in Latin America; Wenman, Agonistic Democracy; Oklopcic,
Beyond the People; Arvidsson, Briannstrom, and Minkkinen, Constituent Power.
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individuals within it from the “middle”. Legal writing cannot allow scholars into the minds of
individuals, but it can address real cases with named individuals, and the rules which governed the
life and rhythm of the town and city. Like the image affixed to this project, the concepts of
ecclesiastical authority and sovereignty itself are often disembodied from the medieval subject.
They are disconnected from what Braudel once called the “rhythms” of day-to-day life.”> Carl
Schmitt wrote that sovereignty had little use for the jurisprudence of day-to-day questions.”® This
dissertation, however, is a dissertation about day-to-day legal questions; it is a challenge to
political theory done and told from the top-down.”*

If the categories of analysis are in part fragile, and hierarchy is too, then the “problem” of
legal pluralism poses the final challenge. Legal scholars and historians of colonialism have
invoked this language to discuss the late medieval period, including Mario Ascheri:

There was no centre of power independent of a centre that was gathering together
pre-established traditions and/or creating new laws. The pluralism of powers and
cultures during the late medieval period also resulted in a very rich legislative mix.
Every power — individual or collective, centralized or decentralized — had its own
legislation: from the great kingdoms, to communes both large and small, in remote
valleys or in booming cities, the latter by now over-populated and extremely
powerful; from the great religious orders and bishoprics and the rich hospital
complexes to merchants and craftsmen even in the humblest guilds, and
commercial societies and bands of milites (political factions, etc.); and even the
Studia we have recently considered. [...] [B]oth the rural and urban environments
needed a multitude of rules, at the most diverse levels of their corporate lives.”

As it stands, there is no adequate organizing principle or even conceptual metaphor which captures
the complicated layers, boundaries, and attachments of authority and jurisdiction during this
period. As it stands, there is also no scholarly work in political theory which has recovered the
Church in these contexts as a player in these jurisdictional games rather than as an attempted ruler
of them.”¢

In particular, Lauren Benton has critiqued the standard approach of understanding plural
legal regimes as "stacked" or "nested" systems because it often imposes a hierarchy on the system
which is organized around sovereignty and the state. It often looks like “early astronomy, with its
attempts to plot heliocentric orbits on an imagined geocentric solar system—what is required,
ultimately, is a return to faith to account for the inconsistencies.””” Furthermore, neatly nested
systems imply strict boundaries between systems of law, when in reality legal personnel "fail to
obey the lines separating one legal system or sphere from another," and "appeal regularly to
multiple legal authorities and perceive themselves as members of more than one legal
community".”® Although writing about legal pluralism in early modernity, Philip Stern notes that

72 Braudel, The Mediterranean and the Mediterranean World, Vol. 1, p. 20.

73 Schmitt, Political Theology, p. 12.

74 Arban, Cities in Federal Constitutional Theory; Stevens and Czaja, Towns on the Edge in Medieval Europe; Allen,
Christesen and Millett, How to Do Things with History; Pegg, Beatrice’s Last Smile; and Wickham, The Donkey and
the Boat.

75 Ascheri, The Laws of Late Medieval Italy, p. 135.

76 As a counterexample from the discipline of history, see Wood, The Proprietary Church.

77 Benton, Law and Colonial Cultures, p. 8.

78 Benton, Law and Colonial Cultures, p. 8. Also, Benton and Ross, “Empire and Legal Pluralism”.
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corporate' life has long been at the heart of our understanding of legal pluralism, whether in the
sense of religious, ethnic, or commercial “corporate” groups with claims to semi-autonomous laws
and legal institutions or formal corporate bodies that served as a “middle level” or “mediating
institution” between state and society."” Where Cliff Ando has suggested that scholarship on the
Roman Empire would be greatly improved by the consideration of contemporary scholarship on
legal pluralism,®® this project stresses throughout the necessity of observing ‘mediating
institutions’ like the Church to better interpret the legal and political culture before modernity.

Manuscript traditions are especially thorny, and the questions of authorship, authenticity,
and circulation pose an additional challenge to using legal texts as the base of my arguments. This
project is vulnerable to several valid criticisms about how I treat and quote manuscripts and
attribute their words to an author; a text might very well have been authored by a different person
entirely, or a passage might have been interpolated by an anonymous later hand. It is easy to
consult multiple versions of the manuscripts that follow, spanning several centuries; it is an entirely
different matter, and one outside of my training, to weigh in on which version of the text is the
most accurate. Where possible, I consult the most up-to-date scholarship on authorship; I am
confident, for instance, that the words I cite by Bartolus or Baldus or Lucas de Penna are their
own, because the past half-century of legal and historical scholarship has settled largely on sound
editions and corrected many interpretive challenges already. To them I owe much. However, rather
than chase down the earliest handwritten manuscripts in European libraries for each of the legal
sources | cite—a preferable solution, but one which is much better left to historians with much
more sophisticated methodologies than I possess—I have chosen an alternative approach:
volume.?!

More precisely, because my subject is the shape of legal questions and legal answers, and
the reference points and structural expression of those questions and answers remains relatively
stable from Accursius to the 18™ century, I reference hundreds of jurists across that time period
and reconstruct their citations to create a network of jurists writing on the same passages, using
the same terminology, citing the same people, but nevertheless “doing” different things. If some
of these jurists were answering more contextually specific questions than I give them credit for,
my broader argument about the structure of legal argumentation will still hold. Similarly, if a
manuscript which I cite turns out to be corrupt, or a forgery, or written by a different person
altogether at a different time, my broader argument about the structure of legal argumentation will
also still hold; it was one node of an extensive network of legal scholarship. The various
manuscripts | consult often have different punctuations or different siglia (legal shorthand), but
these will not affect my main points.

Lastly, the chapters below will first appear as if they are case-studies of my own selection—
what, after all, do baptism, torture, civil asset forfeiture, bells, and walls have to do with one
another, let alone political theory and the public sphere? Although the chapters below can function
as standalone case-studies, hopefully accessible to scholars for whom the content of that chapter
bears relevance for their interests, they were also intertwined in the medieval roman law. That is,
these “case-studies” that appear separate to us, appeared to the medieval jurist as being closely
related to one another. Accessing how this relationship worked requires also understanding the
modes of reasoning which allowed jurists to eagerly oscillate between topics and vast swaths of
law. For example, Jacobus de Arena wrote:

7 Stern, "Bundles of Hyphens”, p. 21.
80 Ando, Law, Language, and Empire in the Roman Tradition, pp. 4-6, 22-27 and 137.
81 ¢f. Constantine Fasolt, The Limits of History.
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An interdict is an action, but if it is necessary in a public or sacred (sacro) place,
interdicts apply to prevent something from happening in a public place. For
example, interdicts can be applied to prevent actions on public roads or to remove
something that has already been done. The same applies to religious places such as
churches and cemeteries, as well as sacred (sancto) places like city walls and gates.
However, even though these interdicts pertain to sacred (sacro) or religious places,
they do not fall under the category of pursuing a thing, as their purpose is to prevent
actions from taking place in public (publico), sacred (sacro), or religious (religioso)
locations.®?

In this passage about the civil legal action of an interdict, Jacobus tied together the ecclesiastical
interdict (Chapter 4), the status of walls (Chapter 5) with the implied logic of equiparation (Chapter
3) and lastly, illustrated why distinctions between “public”, “sacred”, and “religious” things and
places might be challenging to uphold.

At the juridical level, the rhythm of politics found in legal texts was governed by a different
kind of reasoning. 13th and 14™ century jurists were quick to embrace a flexible interpretive
methodology of law. That they broadly embraced the de facto over the de iure, or chose to mold
the law to fit the world around them has widely been recognized. But the specific mechanics of
this method for reasoning have not yet been fully reconstructed. One crucial tool used by these
jurists was equiparation, a term which defies translation; it sits between equivalency and analogy.
Practically, jurists imagined the law as a set of paths or set of actions which could be taken by
particular agents; if two agents looked, acted, or were treated as taking the same paths or actions,
then a greater legal “equivalency” could be drawn between them. This has previously been
discussed in contexts of popular sovereignty, where a populus and a Roman legal ward might be
imagined to occupy the same kind of status, and therefore be discussed in the same kind of way. |
reconstruct part of this logic pertaining to the Church in Chapter 2, but the effect of this logic is
worth considering closely. Neither the Roman (classical or medieval) law nor the canon laws were
effectively siloed; “equiparating” one agent in one context immediately implied a vast array of
potential “equiparations” to be drawn in other contexts. The Church (ecclesia) would, because of
this, be “equiparated” to the Roman senate, the Roman treasury, the Roman emperor, provincial
governors, decurions, magistrates, civitates, and legally incapable minors—the whole gamut of the
Empire.

This logic of legal practice and legal theory was uncomfortable for the historical school of
jurists of the 16" century who rejected its ambiguity. However, in what follows, I tentatively
embrace the internal flexibility of this legal logic. The logic is inescapably functional. Cino of
Pistoia used a physical metaphor to capture the logic—they walk down the same path. They make
use of the same resources. When they act, their tools leave the same impression. When you mix a
background logic of equiparation with a creativity to make new connections, you find a wild
flexibility; this flexibility is often caricaturized without being appreciated. Theological texts will
point out that Rahab—the prostitute who helped enable the destruction of Jericho (Chapter 4)—is
an allegory, or metaphor, or symbol of, or prefiguration of, any number of things, including the
Church and the Kingdom of Heaven. Similarly, William of Durand will observe that the string
which pulls the bell of a church may just be the physical rope which tolls the bell, but also anything
from the Church to the liberal arts to the Holy Spirit itself. Doing this kind of work requires

82 Jacobus de Arena, Super Iure Civili, [1541], “De Actionibus”, n. 2, fol. 300v.
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embracing not only the metaphysical commitments of jurists and theologians—embracing a sort
of political magical realism, that objects can do things, that the invisible can be made visible—but
also be willing to ‘walk the same path’ with Cino.

PERIODIZATION: THE REFORMATION AS REFORMATIO

My methodology for this dissertation requires one final clarification. My periodization is
unique for political theory, but in-line with scholarship from the past two decades.®} I embrace a
long view of the Middle Ages.?* I have drawn the scope of this project to include both Bartolus
and Hobbes in part to (arbitrarily) connect the greatest jurist of the Middle Ages with perhaps the
greatest political theorist of Early Modernity; however, I have also drawn the scope of this project
to show politics taking its breath after the Reformation and discovering “new” problems of civil
war, religious sectionalism, and international empire that are, of course, not new at all. If my goal
is to offer a different kind of story-telling to tell a different kind of story, it seemed appropriate to
embrace a different periodization of the Middle Ages, the Renaissance, and Early Modernity.
However, my periodization aligns with recent scholarship embracing continuities between the long
Middle Ages and Modernity—part of what Manlio Bellomo famously called “The Common Legal
Past of Europe” (I’Europa del diritto comune).®®

The Reformation will occupy a curious position in what follows—out of center, but also
deeply medieval and deeply legal 3¢ In each chapter, I show surprising continuities through the
Reformation that displace assumptions about the necessarily divisive quality of the Reformation.
Even Post-Reformation authors rhetorically blurred the lines in ways which stressed surprising
continuities.?” There are crucial contextual considerations here, in particular the resistance to
Roman legal ideas in Protestant communities.®® But the main thrust of the specific arguments |
make here point to important continuities.

In part, I hope to suggest ways in which the Reformation, even as transformative as it was,
was simply another legal, political, and theological change. The roman and canon laws had
vocabularies and procedures to describe these changes and reformatio was one of them. Ironically,
a reformatio was the less extreme version of change—renovatio was the more radical version, a
figurative re-building re-novo. To engage in reformatio was to craft the same materials, with
patches, to repair and reimagine an existing structure; its coherency and continuity would be
assumed with its pre-reformed status. In the light of the chapter-by-chapter legal arguments I make
below, which push through the Reformation to stress important continuities in approaches to legal

8 Tracy, European Reformations, 1450-1650.

8 le Goff, The Medieval Imagination, pp. 19-23.

85 Bellomo, The Common Legal Past of Europe.

8 This is also in line with 20™ century historical scholarship. See Steven E. Ozment, The Reformation in Medieval
Perspective. Chicago, Quadrangle Books, 1971.

87 Springborg, “Hobbes on Religion”, pp. 366-367: “It was because the Presbyterians and Papists had denied the
authority of the prince as God’s lieutenant that England had been plunged into civil war, a jostling in the dark. Puritans
had denied the principle cuius regio eius religio with arguments as vitriolic of the Papists. It was for this reason that
Milton had declared with anticlerical fervor that “New Presbyter is but old Priest writ large,” and that James I had
maintained that “Jesuits are nothing but Puritan-Papists.” Hobbes mobilizes his heaviest artillery against the Papists.
This is because the authority of the church of Rome represented a direct, and in fact established, threat to the system
of authority Hobbes advocated in Leviathan. The papacy presented the dual challenge of an international sovereign
power and a comprehensive religion legitimized by an entrenched philosophical system.”

88 Gerald Strauss, Law, Resistance, and the State: The Opposition to Roman Law in Reformation Germany (Princeton
1986).
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thought and legal questions, perhaps then reformatio is the appropriate ideological concept for the
Reformation—but only if we consider its legal context.

Put differently, the world of theology and politics radically changed when Luther nailed
his 95 theses to the door of a church in Wittenburg. But he did so—consciously or not—in line
with the legal procedure for publishing a summons or subpoena, in which posting a document to
the doors of the city church were sufficient communication and notice for the entire community,
including the interested parties. This posting did not change the church doors, or the legal
procedure behind them; nor did it immediately change city statutes about citizenship, the city
walls, or conceptual traditions about property or coercion. These changes would take time, but
they weren’t necessary; in many cases, as | show below, the medieval and renaissance tools of
managing the relationships of individuals in a community remained much the same. Even ardent
Protestant jurists of the late 17" century, just like their Enlightenment political philosopher peers,
were ‘reforming’ and reimagining the world around them through medieval and ‘Catholic’
materials. It was truly a reformatio, not a renovatio.

THE SOURCES: CHALLENGE AND REWARD

The 12" and 13 century witnessed an explosion of legal writing. The Roman civil law,
comprised of the Digest, the Code, the Institutes, and the Novels, was rediscovered in the 1080’s,
spurring a century of legal activity until Accursius (1182-1263) composed his Great Gloss of over
100,000 glosses on the Roman Law. Gratian helped collect what would become the first
cornerstone of canon law in the 1140’s; the feudal law was first compiled in the 1190’s out of
centuries of treaties and legal documents; and Sicily promulgated its influential Constitutions of
Melfi, or the Liber Augustalis, in 1231. On the peripheries of most medieval legal histories, Spain
compiled what would later become the Siefe Partidas starting in the 1250’s, and Iceland began to
revise what would later become the Jonsbok in the 1260’s.

Too often scholars have treated these bodies of law as separable. To be sure, they were
separate—they had different causes, different authors, and different contexts. Jurists also readily
distinguished between them: Bartolus wrote a small treatise On the Differences between Canon
and Civil Law. However, jurists cited them interchangeably. Any scholar will attest to the
frequency of finding a claim in a legal commentary supported first by a citation to Justinian, then
to the canon law, and then perhaps to the feudal law. The challenge, then, is that the citation itself
was both an argument and the gesture at an argument taking place elsewhere. That is, citing the
Code, the Feudal Law, and the Spanish Law was independently a citation of those legal sources,
and the concepts or ideas which stood behind them—perhaps, even, a general legal or theoretical
principle which that jurist understood to be inspiring the various positive laws they were citing.

In addition to writing legal commentaries directly on these bodies of law, jurists wrote
lectures (lecturae) for the Universities which employed them and legal briefs and opinions on
concrete cases (consilia). Some even wrote extended prose ‘treatises’ (¢ractatus) on the law and
politics, a new genre that would carry into Early Modernity. These texts use the same language
(generally), the same contractions and scribal abbreviations, and the same thickets of citations;
these all form obstacles for new scholars into the discipline. My access to the genre of legal
commentary unlocks tens of thousands of manuscripts, law cases, and compendia of city-statutes
to substantially revise the legal history of early modern institutions and accurately describe how
the state and prominent theorists inherited, imitated, or rejected legal and theological ideas.
Scholars like Bodin and Grotius cited their use of the medieval law in their margins and footnotes;
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many others did not, and in their prejudice against the ‘schoolmen’ and jurists complicated our
task further.’

Using these materials has a methodological advantage. On the whole, political theory can
access ideas from history through single authors—and through the texts from that author, perhaps
the author themselves. Because these legal texts hold day-to-day controversies about people and
institutions within particular communities, these texts carry the impressions of actual individuals.
Indeed, the legal sub-genre of conmsilia was created out of briefs written by jurists giving their
opinions on individual cases. As indicated above, reconstructing part of the rhythm of day-to-day
legal life, or at least tapping into how jurists viewed these day-to-day controversies, might reflect
the deeper theoretical puzzles of political life. In this way, a single consilium might just as well
answer a canon and civil-law question about the baptism of a single child as it does hint at the new
national state of Spain under construction in the early 15" century; one consilium might settle a
dispute between a monastery and town in Italy at the same time as it m