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7. Copyright and ‘Market Power’ in the 
Marketplace of Ideas 

 
Neil Weinstock Netanel 

 

Antitrust and intellectual property law increasingly fall within the common 
rubric of innovation policy.1 There are excellent reasons for that. In the new 
economy, each focuses on dynamic efficiency. Both antitrust and intellectual 
property law seek to foster conditions for maximal innovation. And in 
contrast to antitrust’s traditional antipathy towards the limited monopolies 
that intellectual property law makes possible,2 contemporary antitrust 
jurisprudence recognizes that innovation may often be fueled by the prospect 
and proper exercise of market power.3 

Yet, in fundamental respects, patent law fits more comfortably under that 
‘new economy’ umbrella than does copyright. Indeed, neither innovation 
policy nor many of the tools used in antitrust can get to the heart of many of 
our questions regarding what should be the proper scope of copyright holder 
rights. A primary reason is that copyright law does not merely spur 
innovation. It also regulates speech. Copyright is an integral part of our 
system of free expression. It produces speech benefits, but also imposes 
speech burdens. As such, copyright’s province is not merely, or even 
principally, innovation policy. Copyright, rather, falls within the ambit of law 
and policy regarding media, communications, and freedom of speech. 

So while innovation policy and antitrust economics can tell us a great deal 
about how copyright law operates, they cannot ultimately determine 
copyright’s shape and scope. In this essay, I elaborate that point and sketch 
some of its policy implications. My argument unfolds in three parts. Part I 
highlights the connection between copyright, the media, and free speech. 
Copyright promotes original expression and underwrites media that are not 
beholden to government for financial support. But copyright also imposes a 
number of speech burdens, including industry incumbents’ use of copyright 
to bar entry to new speakers and speech distributors. Part II then considers a 
number of ways in which the marketplace of ideas differs from markets for 
goods and services. From a free speech perspective we value a diversity of 
speakers as much as, indeed at times even more than, differentiation of 
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expressive product. In addition, when speech is at issue, we should tolerate a 
lesser degree of market power and consolidation than in markets for non-
speech goods and services. Part II also seeks to shed light on the perennial 
questions of when, if ever, copyright confers market power and what that tells 
us about copyright’s optimal scope. Part II concludes by showing how 
economic analysis of those questions must, by its very terms, ultimately turn 
on broad policies regarding the desirable contours of our system of free 
expression. Finally, building upon the discussion in Parts I and II, Part III 
outlines some ways in which copyrights should be tailored to ease copyright’s 
free speech burdens while continuing to provide ample economic incentives 
for the creation and dissemination of original expression. 

I. COPYRIGHT AND FREE SPEECH  

A. Copyright’s Free Speech Benefits 

The United States Supreme Court has famously declared that copyright is ‘the 
engine of free expression.’4 Copyright, in other words, is part and parcel of 
the broad matrix of regulations, subsidies, liberties, speakers, and institutions 
that make up what Thomas Emerson famously termed our ‘system of freedom 
of expression.’5 Copyright’s part in that system is to help underwrite free 
speech. Copyright does so in two principal ways. 

First, copyright provides an economic incentive for the creation and 
dissemination of original expression. Without the copyright incentive, we 
would have less speech, at least the sorts of speech that depend upon some 
financial remuneration. And with less of that speech, we would likely have a 
more meager offering of information, opinion, art, and entertainment. Our 
public and cultural discourse would be bereft of many of the ‘sustained works 
of authorship’6 – expression whose creation entails a substantial commitment 
of time and money – that sometimes enlighten, sometimes entertain, and 
sometimes challenge us today. 

Second, copyright can be thought of as a public subsidy for a robust, 
independent media – and by independent media, I mean not just journalists, 
but also publishers, filmmakers, artists, writers, and others. Copyright’s 
contribution is not just quantitative. It is also qualitative. If all we cared about 
was getting more original expression, we could simply have the state produce 
and subsidize it, just as the state typically provides national defense, police 
protection, and many other public goods. Indeed, democratic states typically 
do provide funding for the arts, and that state support is arguably no less 
critical to public discourse than is copyright. Nevertheless, we would not 
want all authors and media to be entirely dependent on state largess. Even in 
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democratic countries, that dependence would render them vulnerable to 
undue state influence and censorship. Copyright serves as a vehicle for 
authors – and their publishers – to find financial support from paying 
audiences rather than the patronage of the state or powerful elites.7 

Having sketched copyright’s two-pronged support for free speech, let me 
now qualify: copyright’s free speech benefits are probably no longer as 
significant as the Supreme Court’s ‘engine of free expression’ moniker 
suggests. The primary reason is the Internet. The Internet features a rich 
cacophony of expression, both cultural and overtly political, distributed the 
world over without any claim of copyright by the author (or at least without 
any effort to use copyright to prevent copying). That’s not true of all Internet 
expression, of course. But even if copyright law were to disappear – and even 
in the absence of state patronage, the Internet would still undoubtedly present 
a surfeit of art, opinion, idea, and information, all freely available with a few 
clicks of the mouse. Digital technology and the Internet so greatly reduce the 
cost of disseminating and, in some instances, producing creative expression 
that speakers no longer require significant funding to reach a sizeable, 
geographically dispersed audience (although those hoping to reach a truly 
mass audience still need considerable funds to compete for audience 
attention). 

Copyright’s contribution to our system of free expression is thus one of 
incremental benefit. It lies in underwriting those ‘sustained works of 
authorship’ that would not be created without some means of compensation 
for the material commitment of time and money required to produce them. 
That category of works is far from negligible. It includes, among other types 
of expression, many full-length motion pictures, books, products of 
investigative journalism, paintings, musical compositions, and highly 
orchestrated sound recordings.8 But at least in quantitative terms (albeit not in 
cultural and political influence), those works represent only a small fraction 
of the expression that would be available even without copyright. 

B. Copyright’s Free Speech Burden 

Understanding the somewhat attenuated nature of copyright’s free speech 
benefits is important because copyright also imposes free speech costs. I may 
need to copy or build upon another’s words, images, or music to convey my 
own ideas effectively. I can’t do that if the copyright holder withholds 
permission or insists upon a license fee that is beyond my means. And 
copyright does not extend merely to literal copying. It can also prevent me 
from parodying, remolding, critically dissecting, or incorporating portions of 
existing expression into my own independently created work. Indeed, today’s 
copyright last far longer, extends to more subject matter, and accords 
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copyright holders legal control over more uses of existing expression than 
ever before. 

Consider The Wind Done Gone, a recent, bestselling novel by Alice 
Randall. Randall’s novel revisits the setting and characters of Margaret 
Mitchell’s classic Civil War saga, Gone with the Wind, from the viewpoint of 
a slave. In marked contrast to Mitchell’s romantic portrait of antebellum 
plantation life, Randall’s story is laced with miscegenation and slaves’ 
calculated manipulation of their masters. As Randall has explained, she wrote 
her novel to ‘explode’ the racist stereotypes that she believes are perpetuated 
by Mitchell’s mythic tale.9  

If copyright law had remained as it stood in when Mitchell wrote Gone 
with the Wind, her novel would have long been in the public domain.10 But 
given today’s capacious, long-term copyright, Mitchell’s heirs brought a 
copyright infringement action against Randall’s publisher. A Georgia district 
court preliminarily enjoined publication of Randall’s acerbically parodic 
sequel,11 but the Eleventh Circuit Court of Appeals reversed and remanded, 
insisting that copyright law must be interpreted in line with First Amendment 
protections of free speech. The case settled before a final judicial 
determination of the heirs’ claim and Randall’s defense. 

Like the Eleventh Circuit, US courts have long recognized that copyright 
can burden speech. But they have held almost universally that copyright 
law’s internal ‘free speech safety-valves’ – the fair use doctrine, the 
idea/expression dichotomy, and copyright’s limited term – are generally 
sufficient to protect speech. As a result, as the US Supreme Court recently 
held in Eldred v. Ashcroft, when ‘Congress has not altered the traditional 
contours of copyright protection, further First Amendment scrutiny is 
unnecessary.’12 

European judicial bodies have reached a similar result.13 They have 
recognized that copyright conflicts with free speech. However, they have 
generally found that limitations to copyright holder rights within copyright 
law, or the limited remedies sought by copyright holders in particular cases, 
are sufficient to mitigate the conflict.  

In France 2 v. France,14 for example, the European Human Rights 
Commission, now part of the European Court of Human Rights, recognized 
that copyright is a restriction of freedom of expression within the meaning of 
Article 10 of the European Convention on Human Rights. But the 
Commission found no violation of Article 10 under the facts before it. In that 
case, France 2’s television news story on the reopening of a theater bearing 
Edouard Villard frescoes led a visual artists collecting society to sue the 
broadcaster for infringing the copyright in the frescoes. Critical to its finding 
of no Article 10 violation, the Commission presumed that the collecting 
society sought only unpaid royalties, not an injunction prohibiting the 
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defendant television station’s broadcast. On that basis – because the copyright 
holder sought payment rather than to suppress the defendant’s speech – the 
Commission held that copyright’s restriction of freedom of expression met 
the proportionality test of Article 10(2).  

1. Two facets of copyright’s speech burden 
Thus far, I have focused on what might be termed copyright’s ‘censorial’ 
speech burden. In individual cases, copyright prevents particular speakers 
from effective speech. That ‘censorial’ effect often results from copyright 
holders’ deliberate stifling of unwanted expression, as in the case of The 
Wind Done Gone. In other instances, it may be more a byproduct of 
prohibitive transaction costs and supracompetitive license fees deriving from 
certain copyright holder’s market power and failure to price discriminate. In 
either event, the outcome is the same: copyright law has chilled speech.  

Yet, to focus on speakers’ inability to borrow from copyrighted expression 
in particular cases does not fully capture the speech burden that copyright 
imposes. The copyright regime as a whole, including the nature of copyright 
law, established patterns of copyright ownership, and the structure of 
copyright-holding industries, also results in a more systematic, ‘distributive’ 
speech burden. Copyrights in most popular expression are typically held not 
by individual authors, but by firms, including motion picture studios, record 
labels, print publishers, music publishers, and their affiliates.15 The result is 
that copyright industries controlling vast inventories of copyrighted works 
enjoy a disproportionate share of copyright’s benefits. And most of 
copyright’s free speech burdens, most of the time, fall on individuals and 
independent speakers, particularly those, like Alice Randall, who want to 
recast a popular work in order to criticize it, alter or contest its meaning, or 
simply use it as a building block for personal expression and creativity.  

In a truly competitive market, we might expect authors to find 
independent, new media outlets to reach audiences, thus eliding incumbent 
industry control. But as Yochai Benkler has pointed out, the nature of 
expression tends to support incumbent dominance.16 All speech incorporates 
inputs, learning, or inspiration from prior speech. As a result, those who 
already own exclusive rights in vast inventories of expression enjoy 
economic advantages over those who do not. In creating new expression, 
media conglomerates can use their existing inventories at its negligible 
marginal cost. In contrast, non-conglomerates, including individuals, 
educational institutions, non-commercial media, and independent publishers, 
must generally pay the copyright-buttressed supra-marginal price for existing 
expressive inputs to their new expression. The more independents must pay 
for expressive inputs and the less able they are to offer a comprehensive 
package of content, the more costly is their expressive activity relative to that 
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of media conglomerates. With an expanded copyright, therefore, 
conglomerate expression will increasingly dominate over non-conglomerate – 
and we would expect that to occur even absent other factors that contribute to 
media consolidation.17 

2. Copyright industry structure 
What I have termed copyright’s ‘distributive’ speech burden does not arise 
merely from copyright industries’ control of copyrights in most salient 
popular expression. That burden also stems from the industries’ structure, 
their considerable horizontal and vertical integration. The industries’ top-
heavy configuration, coupled with the industry’s repeated use of copyright as 
a vertical restraint, amplifies copyright’s censorial effect and raises entry 
barriers to prospective new speakers.18 

Copyright industries tend to be highly concentrated, increasingly under the 
roof of large media conglomerates.19 Of particular concern are the sound 
recording, television production, motion picture, for-profit academic journal, 
and book publishing industries, in which a small number of firms enjoy 
oligopolist and oligopsonist dominance of their sector. And significantly, the 
major record labels, television and motion picture studios, and publishers do 
not merely produce (or finance creators to produce) expression. They also 
distribute that expression to the public. In fact, much of their dominance over 
their respective industries lies in their control over wholesale distribution and 
their ability at the retail level to influence which songs are played, movies 
shown, and records and books given prominent placement.20  

Copyright industries’ horizontal and vertical integration raises antitrust 
concerns on a number of fronts. Indeed, the industries have a long history of 
seeking to maintain and exploit their market dominance through 
anticompetitive behavior, resulting in repeated antitrust action.21 Yet, despite 
antitrust authorities’ periodic intervention in egregious instances of industry 
collusion, US antitrust doctrine largely leaves copyright’s distributive speech 
burden undisturbed. US antitrust regulators do sometimes impose conditions 
on vertical mergers of content producers and distributors (including, notably, 
the 2000 merger of AOL and Time Warner), designed to insure that 
programming and distribution are made available to competitors on a 
nondiscriminatory basis.22 But under the influence of Chicago school 
economics, today’s antitrust review focuses almost exclusively on efficiency 
concerns, particularly on whether integration increases the subject firm’s 
power over price (whether to consumers or advertisers). With isolated 
exceptions, and despite criticism advanced by a number of commentators,23 
contemporary antitrust law takes no cognizance of the desirability of 
safeguarding expressive diversity per se.24  
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The Federal Trade Commission’s recent approval of the Bertelsmann-Sony 
joint venture, which left 80 percent of the US record industry market in the 
hands of four major labels, is a case in point. In concurring with the 
Commission’s decision to close its investigation, Commissioner Mozelle W. 
Thompson expressed his deep concern ‘about the impact of media mergers on 
the prices and quantity of media, as well as the diversity of content, available 
to consumers’.25 Nevertheless, in a telling admission of the limits of antitrust, 
Commissioner Thompson felt obliged to support the Commission’s decision 
because the investigation had ‘not unearthed sufficient evidence on which to 
conclude with reasonable certainty that the proposed venture is likely to 
facilitate coordination in the relevant market in violation of the antitrust 
laws’.26  

As Commissioner Thompson rightly intimated, even absent violating 
antitrust laws, copyright industries’ horizontal and vertical integration can be 
inimical to expressive diversity. Industry concentration tends to narrow 
public discourse on a number of fronts. First, there is considerable anecdotal 
evidence that media conglomerates, far more than independent publishers, 
labels and studios, focus on the bottom line, including that of nonmedia 
businesses within the corporate umbrella. As a result, the conglomerates are 
more inclined to produce ‘safe’ content, designed to appeal to the lowest 
common denominator of the consumer public. They also increasingly tailor 
content towards marketing other conglomerate products.27  

In addition, the conglomerates’ control over distribution provides them 
with the opportunity and incentive to favor their own content over that of 
competitors and independents.28 Vertical integration, indeed, has been fueled 
largely by copyright industries’ desire for congenial and preferential 
distribution channels coupled with distributors’ desire to gain inexpensive 
and favored access to affiliate content.29 That’s not surprising. In an industry 
with a small number of competitors (and like content production, the content 
distribution sector is highly concentrated), no firm can afford the high risk of 
being denied access to distribution or product.30 In short, vertical integration 
makes it more difficult for unaffiliated, independent speakers – those who do 
not control distribution channels – to reach an audience. It also buttresses the 
industries’ oligopsonist position vis-à-vis the vast majority of creators and 
performers who lack superstar status. 

Finally, copyright industries do not merely use vertical integration to favor 
their own content; they also use their copyrights as vertical restraints to 
foreclose potential competitors. That practice has a long history, as old as 
modern copyright law itself. It stems back to Parliament’s termination of the 
London Stationers’ exclusive printing privilege, followed by the Stationers’ 
ultimately fruitless battle, lasting through most of the 18th century, to reassert 
their dominance over the British book trade by claiming a perpetual common 
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law copyright in books that emerging provincial booksellers now sought to 
publish.31  

Similar incumbent industry efforts to expand the bounds of copyright 
protection to foreclose rivals have been repeated several times over in the US, 
especially as new distribution technologies have emerged.32 In each instance, 
the copyright industry incumbent has argued, with varying degrees of 
success, that the new technology may not be deployed without a copyright 
license. In so doing, incumbents have typically sought either to bar entry 
outright or to charge license fees that would have the effect of impeding 
distribution technology deployment and innovation.   

Consider these examples.33 In the late 19th and early 20th centuries, sheet 
music publishers sought to use copyright to counter what they viewed as a 
major competitive threat, the nascent sound recording industry. When the 
Supreme Court held that mechanical renditions of music (in particular, player 
piano rolls) do not infringe the copyright in underlying musical compositions, 
the publishers sought relief in Congress. In the 1920s, ASCAP, a society 
representing sheet music publishers, composers, and songwriters, targeted 
commercial radio broadcasters, alleging that broadcasts of live music 
performances themselves constituted an independent public performance of 
the musical composition and thus required a separate copyright license. In the 
1960s and 70s, incumbent broadcasters brought infringement actions against 
cable television operators for transmitting off-air television for programming. 
In 1976, the major motion picture studios sued Sony Corporation, contending 
that the consumer electronics manufacturer was contributorily liable for 
enabling users of its Betamax to copy television programs at home. In recent 
years the studios have brought similar lawsuits against manufacturers of 
digital video recorders and have lobbied Congress and the Federal 
Communications Commission to mandate ‘broadcast flag’ technology that 
would prevent home copying of programs from digital TV broadcasts. 
Likewise, the record labels have sought to enforce their copyrights, or to 
lobby Congress to make it possible to enforce their copyrights, against radio 
broadcasters, digital audio recorder and MP3 player manufacturers, 
MP3.com, webcasters, and, most famously of late, suppliers of peer-to-peer 
file trading software and services.  

In many of these cases, Congress has ultimately brokered a compromise 
allowing proprietors of new content delivery platforms to engage in limited 
distribution of copyrighted works in return for paying a statutory fee rather 
than having to obtain copyright holder consent.34 In the case of ASCAP and 
the radio broadcasters, much the same was accomplished in court through the 
ASCAP (and, later, BMI) antitrust consent decrees. These court orders 
require the performing rights society to license all radio broadcasters on 
‘reasonable’ terms that are subject to judicial oversight.35 
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As crafted by Congress or the courts, the compulsory licenses aim to 
maintain copyright law’s economic incentives to create and disseminate new 
expression. But they deprive incumbents of the use of copyright to foreclose 
potential rivals, whether directly, by refusing to license, or indirectly, by 
expropriating the surplus that provides an incentive for the development of 
new content delivery platforms. And, almost across the board, from cable 
television’s multiple channels to webcasters’ niche programming, by freeing 
new technological distributors from copyright incumbents’ vertical restraints, 
the compulsory licenses have created alternative outlets for independent 
speakers and helped to foster expressive diversity.36 

Not surprisingly, however, copyright incumbents continue to seek to 
enforce proprietary copyright against new technology media. And the law in 
this area remains in flux. A number of new media, including MP3.com and 
providers of some peer-to-peer file trading systems, have been enjoined from 
further infringing copyright (or facilitating others’ infringement) and then 
driven out of business when the copyright industry plaintiffs refused to 
license.37 The Ninth Circuit’s ruling in Napster is typical of this line of cases. 
Despite Napster’s allegation of recording industry collusion and 
anticompetitive refusal to license, a claim the trial court later recognized as 
quite plausible,38 the Ninth Circuit refused to fashion a compulsory license. 
Absent an injunction, the court reasoned, ‘[p]laintiffs would lose the power to 
control their intellectual property; they could not make a business decision 
not to license their property to Napster’.39  

At the same time, absent industry-wide collusion, antitrust law is likely to 
provide cold comfort to would-be entrants who find that copyright bars 
deployment of their new distribution technology. Antitrust doctrine places 
few limits on copyright holders’ ability to use copyright as a vertical 
restraint.40 Most pointedly, in 2000 the Federal Circuit bolstered the 
presumption that a copyright holder’s unilateral refusal to license competitors 
does not normally run afoul of antitrust law.41 The Court held that an antitrust 
plaintiff may not seek to overcome the presumption by showing that the 
defendant’s exercise of its exclusive rights under copyright law was merely a 
pretext to mask anticompetitive conduct.42 Moreover, in a 2004 decision that 
provides indirect support for the Federal Circuit’s ruling, the Supreme Court 
limited the reach of prior antitrust precedent imposing a duty on firms to deal 
with competitors outside the intellectual property context.43   

The current state of antitrust doctrine, copyright law, and copyright 
markets leaves us with a policy dilemma admitting of no easy solution. 
Copyright holders’ propensity to use copyright as a vertical restraint presents 
an unacceptable burden on independent speech. But the untrammeled and 
unlicensed deployment of new distribution technologies might undercut 
copyright’s incentive to create original expression. At the same time, the 
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traditional compromise solution, compulsory licensing, is always difficult to 
administer, even more so in digital environments where new media, ranging 
from peer-to-peer networks to handheld devices with multi-gigabyte storage 
capacity, provide platforms for distributing multiple categories of works.44 
Yet, to complete the circle, absent compulsory licenses or some alternative 
means for circumscribing copyright holders’ proprietary control, the 
copyright industries will continue to use copyright to raise entry barriers 
before new technological means of disseminating expression and, in turn, 
before independent speakers.  

We will return to this point in Part III, where I propose some amendments 
to copyright law, including a compulsory license specifically tailored to the 
digital environment. While far from a panacea, these measures would 
constrain copyright holders’ ability to engage in vertical foreclosure and 
reduce copyrights’ speech burdens more generally. 

II. THE MARKETPLACE OF IDEAS VERSUS MARKETS 
FOR COMMODITIES 

The ‘marketplace of ideas’ is a metaphor often used in First Amendment case 
law and commentary to describe the exchange of information and opinion.45 
While the market metaphor may be apt for some purposes, it elides some 
important differences between the exchange of ideas and markets for goods 
and services. 

A. Expressive Diversity 

For one, our marketplace of ideas tolerates far less concentration than we 
quite willingly countenance in markets for goods and services. At least in the 
US, antitrust law is often said primarily to promote the welfare of consumers, 
not competitors.46 High degrees of concentration and even monopoly can 
comport perfectly with antitrust precepts provided they do not result from 
restraints on trade and the oligopolist or monopolist does not abuse its 
dominant position.47 It is not a violation of the Sherman Act to gain or 
maintain a monopoly by ‘growth or development as a consequence of a 
superior product, business acumen, or historic accident’ as opposed to by 
predatory or anticompetitive conduct.48 

In sharp contrast, our marketplace of ideas values expressive diversity in 
the sense of speech from a broad range of speakers. As the US Supreme 
Court has repeatedly emphasized, a fundamental goal of US 
telecommunications policy and, indeed, of the First Amendment is to actively 
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promote the ‘widest possible dissemination of information from diverse and 
antagonistic sources’.49 In this formulation, it is not enough that a single 
source or very few sources produce the speech that audiences want to hear or 
consumers want to acquire. And that is so even if those monopolist or 
oligopolist sources produce a broad spectrum of expressive genres. Rather we 
value the diversity of speakers, of sources of speech, as much as the diversity 
of expressive product. 

Let me elaborate that last point. There is a vast scholarly literature on the 
causal relation between industry concentration and diversity of output.50 As in 
other areas, scholars of media and cultural production present conflicting 
views and empirical results on this issue. Some decry conglomerates’ 
production of bland, uncontroversial content for the lowest common 
denominator.51 Others insist that large media firms in fact produce expressive 
works of diverse genres, ranging from reality TV to animated sitcom.52  

As noted above, there is reason to suspect that today’s copyright industry 
conglomerates in fact produce more homogeneous fare than would obtain in 
less concentrated markets. But media concentration stands at odds with 
expressive diversity even if that’s not the case. From a free speech 
perspective, ‘expressive diversity’ requires much more than product 
differentiation, the production of a variety of genres and formats.53 It must 
also entail ample opportunity for the creation and dissemination of 
‘oppositional expression’, speech that directly challenges popular works. Like 
Alice Randall, oppositional speakers recast or appropriate seminal works of 
popular culture in order to subvert prevailing understandings, make an 
unpopular political statement, or even just present an iconoclast artistic 
conception. As Steven Shiffrin and others have iterated, among its central 
aims, the First Amendment tradition seeks to protect and foster dissent, 
‘speech that criticizes existing customs, habits, traditions, institutions, or 
authorities’ and that ‘communicates the fears, hopes, and aspirations of the 
less powerful to those in power’.54 Oppositional speakers, those who build on 
popular works in order to subvert and criticize the views and assumptions 
those works reinforce, make up a vital part of that dissent.  

Expressive diversity, in the sense of speech ‘from diverse and antagonistic 
sources’, is not at all coterminous with product differentiation. In some 
instances, indeed, effective dissent requires a partial melding of expressive 
product rather than complete product differentiation. Consider Alice Randall. 
What if she had written a novel that was fully differentiated from Gone with 
the Wind in the sense that her novel borrowed no expression whatsoever from 
the civil war saga? Or what if she wrote in an entirely different genre, say a 
scholarly article or op-ed piece that lambasted racism and the racist 
stereotypes perpetuated in Margaret Mitchell’s work? Randall no doubt could 
have conveyed her message in that manner. But to do so would have been far 
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less effective, far less self-expressive, and far less enriching of robust debate 
than to do what she did: upend Mitchell’s idealized portrait by re-imagining 
its very story line, scenes, and characters from the viewpoint of a slave.  

Randall’s oppositional speech was quite deliberately less than fully 
differentiated from the target of her ire. And like the creative appropriations 
of many artists and dissenters who recast mainstream speech, her at once 
highly derivative and powerfully subversive expression is a crucial element 
of expressive diversity. It is certainly no less valuable for individual 
autonomy and robust democratic discourse than is the creation of 
differentiated product. 

For that matter, the cardinal principle of expressive diversity encompasses 
not only dissenters but also speakers who incorporate elements of popular 
culture as salient reference points for self-expression that is not overtly 
oppositional. Even though the Internet enables people to express their views 
and engage in public discussion as never before, media conglomerates remain 
and, for the foreseeable future, will likely continue to remain the dominant 
fount of information, opinion, and interpretation. In a very real sense, mass 
media images, stories, commentary, and music make up much of our 
common language for speaking about and making sense of the world around 
us. As a result, individual self-expression ranging from expressing solidarity 
with others to personal whimsy – and not just dissent – often entails 
significant borrowing, if not outright copying, from existing works.55 That 
less than fully differentiated expression comprises a prime component of our 
system of free expression. As Jack Balkin has rightly emphasized,56 it is the 
essence of freedom of speech that individuals have an opportunity to 
participate in the making of culture and meaning, and to draw upon existing 
cultural materials in doing so. Here, too, then, the multiplicity of speakers – 
those who are able to draw upon existing expression in fashioning their own – 
has independent value for our ‘marketplace of ideas’ over and above variety 
in expressive output.  

B. Concentration in Markets for Goods 

At the same time, of course, even if the marketplace of ideas differs from 
markets for goods, it does encompass real markets. Expression, after all, is 
regularly licensed and sold. Yet there, too, we find some important 
differences between actual markets for expression and markets for other 
goods. 

Most importantly, markets for expression offer far greater numbers of 
goods, yet in some ways tend to be more concentrated, than markets for many 
products. Expressive works exhibit characteristics of network goods. 
Consumer demand for expressive works tends to follow a winner-take-all, 
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power law distribution; the lion’s share of consumer demand at any given 
time is for a relatively small number of works.57 Studies suggest, moreover, 
that this highly skewed consumer demand endures over time. Bestsellers tend 
to show extraordinary staying power relative to other works, and ongoing 
demand for particular works, authors, and recording artists follows the same 
power law distribution as demand for recent hits.58  

This demand side concentration characterizes many traditional media and 
entertainment products, like movies, books, music recordings, and video 
games. Intriguingly, though, digital distribution mitigates that demand side 
concentration to some extent by making it possible to develop previously 
underserved niche markets. Free from the geographical, transport, and space 
limitations of brick-and-mortar retail stores, digital distributors like iTunes 
(and even online sites that aggregate and supply sizeable physical inventory, 
like Amazon.com and Netflix) foster a ‘long tail’ of numerous niche works 
for which there is a small but nontrivial demand.59 Nevertheless, the power 
law distribution demand curve, in which only a few works stand out over the 
many that make up the long tail, is also found in the digital domain. In fact, it 
characterizes usage patterns even of purely Internet-based expression, like 
weblogs and websites.60  

The reason for expression’s winner-take-all character seems to be a sort of 
cultural network effect. People want to see the movies, read the books, 
newspapers, and commentary, and hear the music that others of their social 
group are talking about.61 We do so partly for reasons of reputation; we want 
to be ‘in the know’. In addition, given that expression is an experience good, 
we tend to rely heavily on the views of early buyers. As a result, consumer 
demand for expressive works is especially prone to herd behavior and 
information cascades.62 

Like the high levels of concentration in the copyright industry, the 
blockbuster structure of markets for individual expressive products need not 
necessarily give rise to antitrust or efficiency concerns. But from a free 
speech perspective, these are the very markets we would most like to see 
populated with a plethora of truly competing products and producers. In that 
vein, while the ‘long tail’ of niche works that digital communication and 
distribution foster provide a welcome partial counterweight to blockbuster 
dominance, a robust system of free expression also demands that diverse 
speakers have an opportunity to compete for mass audiences.63 It thus 
behooves us to ensure, to a degree far greater than what antitrust law would 
require, that markets for expression remain contestable, with minimal entry 
barriers.  

At the same time, given cultural network effects and information cascades, 
it is probably inevitable that a small number of works within any given genre 
will be vastly more popular and thus more influential than others of that 
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genre. And for the foreseeable future, these popular works will tend to be 
among the fare generated by media conglomerates. That, as we have seen, has 
significant import for our system of free expression. If ordinary individuals 
are to have the opportunity actively to engage mainstream culture and 
participate in making their own, copyright law must preserve sufficient space 
for us to incorporate, build on, and recast existing expression.  

C. Market Power 

There can be power in the marketplace of ideas without power in actual 
markets. The Margaret Mitchell Estate does not dominate the actual market 
for film or even classic films in an antitrust sense. Yet Gone with the Wind is 
a highly influential, culturally salient icon in the US. Alice Randall could try 
to make her point by commenting on some other movie or writing a new 
novel that does not refer to Gone with the Wind. These would be highly 
imperfect substitutes, however. Randall’s target is not simply racism in 
general or racism in popular literature and film. It rather is the racist 
stereotypes reflected in and perpetuated by Mitchell’s classic. 

What then about market power in an actual market sense? Does copyright 
confer market power – generally defined as the ability profitably to charge a 
supracompetitive price for more than an insignificant period of time? That 
question raises yet another dimension for assessing copyright’s speech 
burden. To the extent copyright confers market power, the result will be 
reduced output. Some prospective audiences and speaker-licensees will be 
deprived of access to expression that they would otherwise have.  

Whether copyright confers market power turns out to be a highly complex 
question. Much turns on our demarcation of the relevant market and our 
understanding of what constitutes the competitive price within that market. 
Market definition is far from an exact science.64 Indeed, the dimensions of an 
antitrust market flow largely from questions of policy. Market definition 
hinges upon a judgment of how much market power should be tolerated for a 
given sector, product category, or service.65 In any event, for various policy 
reasons, largely the considerable expense and imprecision of antitrust 
enforcement itself, antitrust analysis generally groups together products that, 
while not perfect substitutes, constrain another’s prices ‘reasonably’ close to 
what is deemed to be the competitive level.66 And for that reason, 
commentators, judges, and regulators do not generally define the market for 
licensing, gaining access to, and purchasing copies of a single copyrighted 
work as a ‘market’ for antitrust purposes.  

In that light, copyright would rarely confer market power in a conventional 
antitrust sense. Copyrights do accord a ‘monopoly’ in the narrow market for a 
single work.67 But each copyrighted work is sold in monopolistic competition 
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with works of the same or similar genre. So while a firm might enjoy market 
power by virtue of its control over a broad inventory of copyrights in a 
particular genre, it would be highly unusual that the copyright in a particular 
work confers market power over a range of goods or services that constitutes 
a relevant market for antitrust purposes.  

But what about the narrow market for a single copyrighted work? Does 
copyright confer on copyright holders the ability profitably and consistently 
to charge a supracompetitive price, thus engendering the artificial scarcity 
and deadweight loss characteristic of monopolies? In and of itself, that 
market power would not generally be cognizable under antitrust law.68 
Nevertheless, it may still raise significant policy concerns, especially given 
that the artificial scarcity that copyright might engender burdens access to and 
the ability to build upon speech.   

It is often said that copyright does indeed confer market power, certainly 
not for all or even most works, but at least for enduring blockbusters and 
classics, like Gone with the Wind, for which consumers have an ongoing 
demand that cannot readily be met by substituting some other work. If not for 
copyright, publishers and producers could compete with one another in the 
market for a given book, movie, or sound recording. Such competition, 
standard economics tells us, would drive down the price to the seller’s 
‘marginal cost’, the cost of producing one more unit of a good. When the 
good is a novel printed and bound as a book, the marginal cost would be the 
cost of printing and distributing one more copy of the book. In the case of 
text or music posted on a web site, the marginal cost would be virtually 
nothing – only the cost of transmitting the work over the Internet to one more 
user. In this view, accordingly, any download charge or access fee greater 
than zero would be a supracompetitive price.  

We know that holders of copyrights in works for which there is more than 
trivial consumer demand typically charge a positive price for access, copies, 
or license, certainly more than marginal cost. Accordingly, commentators 
ranging from nineteenth century British parliamentarians to late twentieth-
century Nobel laureates in economics have posited (in one iteration or 
another) that copyright in fact confers market power and leads to deadweight 
loss.69 And whether referring to copyright’s deadweight loss as a tax on 
readers, allocative inefficiency, or burden on speakers, commentators have 
cited it as cause for sharply circumscribing copyright holder rights.  

In principle, copyright holder pricing above marginal cost does indeed bar 
many speakers, readers, and listeners from access to existing works that they 
otherwise could enjoy, learn from, and build upon. But that view is 
incomplete. Although copyright enables pricing above marginal cost for 
popular works, and thus might be seen to deprive some would be audiences 
and licensees, there are reasons to insist on a more nuanced account of 
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whether that supra-marginal cost pricing reflects market power (or if you 
will, undesirable market power), even in the copyright policy sense of that 
term.  

To begin with, the economic model of perfect competition in which price 
is driven down to marginal cost does not comport with the way most real 
markets operate. Pricing above marginal cost is ubiquitous in our economy.70 
Perfect competition, the requisite for marginal cost pricing, can exist only in 
markets for true commodities, where firms selling identical products compete 
entirely on price rather than different product characteristics or brand name 
identification. But most markets are characterized by at least some degree of 
product or brand differentiation, and when there is consumer demand for 
unique product characteristics or brand, the seller can generally charge more 
than marginal cost.71   

Seen in that light, expressive works are much like other products. Many 
films, sound recordings and novels have unique characteristics for which 
there is consumer demand. When a work is popular, other works, even of the 
same genre, are less than perfect substitutes for the popular work. As a result, 
the seller of a popular work can profitably charge more than marginal cost – 
so long as copyright law prevents competitors from making and selling copies 
of the very same work. For our purposes, therefore, the question must be one 
of degree: Are holders of copyrights in popular works able to charge 
significantly higher above marginal costs than are typical sellers of most 
other goods in real-life markets? 

Even if the answer to that question is ‘yes’, we need to consider further 
whether copyright holders’ supra-marginal cost pricing might be explained by 
factors other than market power. Most importantly, pricing above marginal 
cost is generally a necessity in markets characterized by scale economies.72 
When scale economies are present, firms cannot recover their fixed costs if 
they price at marginal cost. For that reason, a firm with scale economies 
would be condemned to destruction if it adopted marginal cost pricing. 
Accordingly, for scale economy firms it makes more sense to define 
competitive pricing in terms of the average per unit price required to recover 
fixed costs, rather than marginal cost pricing.73 

Likewise in the copyright marketplace. Copyright precludes marginal cost 
pricing for a reason. In a copyright-free, competitive market, the price to the 
consumer would not reflect the investment of time and money in producing 
the ‘first copy’, the original manuscript, film, or sound recording. That could 
bring about ruinous competition. An author’s ‘free riding’ competitors could 
profitably price their copies at or near marginal cost because they would not 
have invested in producing the first copy. But if the author and her publisher 
were to sell copies at this competitive, marginal cost price, they could not 
recoup their first copy costs. And if authors and their publishers cannot hope 
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to recover their first copy costs, it will often not be worth their while to create 
(or finance) the work in the first place.  

So at least where copyright is in fact necessary to spur a work’s creation 
and dissemination (and, let us remember, in many cases copyright may be 
entirely superfluous to that end), a better measure of competitive price would 
be the average price required for the copyright holder to recover its first copy 
costs, plus any marginal costs. Moreover, since most works do not achieve 
commercial success, the competitive price for a popular work would also 
have to account for copyright holder risk. Or put another way, copyright 
holder profits from successful works must make up for losses on the vast 
majority of works that are commercial flops.  

At bottom, copyright holders cannot be expected to charge less than what 
is likely to yield ‘normal’ profits – that return required to keep copyright 
holders in business (i.e. a return that is no less than that which the copyright 
holder could garner from some alternative venture).74 And prices at those 
levels, which will likely be well above marginal cost, must be considered 
competitive for purposes of determining whether copyright confers market 
power. Any price above marginal cost will deprive some consumers of 
access. But any price below that which yields normal profits will result in 
fewer new works being created and disseminated (again, to the extent 
audience and copyright licensee payments are necessary to spur creation and 
dissemination). 

While easy to state, the normal profits metric provides no easy across-the-
board answer as to when a copyright holder is charging supracompetitive 
prices and thus potentially causing the deadweight loss and artificial scarcity 
typical of monopolies. It is extraordinarily difficult to determine what are 
‘normal’ profits for copyright holders. Production, marketing, and 
distribution costs vary considerably from industry to industry and, with the 
advent of digital technology and the Internet, are very much in flux.  

Moreover, even in the most stable circumstances, markets for original 
expression usually lack the benchmarks for normal profits and competitive 
pricing that we can often find in other scale economy industries. The problem 
is that there are no actual fully competitive markets for copies of any given 
work. This is certainly the case when copyright law is in force and the 
copyright owner thus enjoys a monopoly in that market. But it is also true (or 
would be true) even absent copyright protection. When scale economies 
result from substantial fixed investment in physical plant or infrastructure, 
every competitor needs to make the same investment. But in markets for 
original expression it is only the author (and the author’s publisher, studio, or 
record label) who invests in the fixed costs of creation. Absent copyright, the 
author’s competitors need expend only the marginal cost of making copies. 
Accordingly, we can do no more than hypothesize what would be the price 
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and profit equilibrium if competitors in the market for copies of (and access 
to) a given work of authorship each had to make roughly the same investment 
in the fixed costs of creating the work.75 

As we’ll see shortly, the normal profits metric, and with it the question of 
copyright’s optimal scope and duration, ultimately devolves upon speech 
policy; economic analysis simply cannot answer that question by itself. But 
even resting with narrower economic analysis and even in the face of 
uncertainty regarding the benchmark for competitive pricing in copyright 
markets, there are a number of reasons to suspect that market forces do not 
fully constrain copyright license fees. For one, as I have discussed, many 
copyright markets are highly concentrated and less than fully competitive. 
The confluence of copyright industry horizontal integration, conglomerate 
control over vast inventories of copyrighted expression, and vertically 
integrated control over distribution channels, raises significant entry barriers 
before new works, resulting in less than fully contestable markets.76  

Further, the works that speakers want to license are often among the very 
few that have enduring cultural resonance and commercial value, and few 
close substitutes.77 These might range from the central scenes and characters 
from The Simpsons, classic Disney cartoons, Star Trek, or Gone with the 
Wind, to Picasso paintings, to Beatles songs. The license fees demanded for 
such works – if, indeed, licenses are even possible to obtain – are likely far in 
excess of those that would obtain in competitive markets.  

Finally, as I have discussed elsewhere,78 copyright holders do not typically 
engage in refined differential pricing to license speakers wishing to build 
upon such culturally salient works for new expression. Indeed, the prohibitive 
cost of obtaining copyright clearances has impoverished entire genres, 
ranging from documentary films to hip hop music, as creators have been 
forced to strip their expression of references to pre-existing works. Copyright 
holder intransigence may well flow from a rational decision to eschew to the 
administrative and transaction costs of individualized price discrimination. 
But, as economists have suggested, it might also in and of itself be a sign of 
market power, of copyright holders’ ability to maintain a supracompetitive 
price and constrict supply.79  

At bottom, it bears reiterating, the question of how much market power 
and supracompetitive pricing we are willing to tolerate cannot be answered in 
a vacuum. It always reflects broad policy concerns.80 Unlike most legal 
regimes, to the extent that copyright confers market power and thus results in 
deadweight loss, it imposes a significant burden on speech. Copyright’s 
deadweight loss means that some consumers – in other words, some 
prospective audiences and speakers – are deprived of access to existing 
expression and the ability to use that expression in conveying a message. 
Thus, when focusing on copyright’s free speech burdens, we should tolerate a 
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far lesser degree of suppliers’ market power than we might in other sectors or 
when we are asking whether a copyright holder has run afoul of antitrust law. 

D. Copyright’s Optimal Scope Devolves Upon Speech Policy 

Indeed, it is not merely that free speech concerns should, as a normative 
matter, inform our conclusions about how much copyright holders’ market 
power – and thus how broad a scope of copyright – to accept. Rather, the 
economic analysis upon which antitrust and innovation policy rest simply 
cannot, in and of itself, answer the question of what is copyright’s optimal 
breadth and duration. What begins as economic analysis must, by its very 
terms, ultimately turn on broad social policies regarding the desired shape 
and contours of our ‘system of freedom of expression’. More precisely, the 
question of copyright’s optimal scope devolves upon speech policy 
judgments regarding the desired quantity and quality of copyright-impacted 
expression: How much copyright-incented expression do we want and to 
what extent should we risk attaining somewhat less of that expression in 
order to foster greater expressive diversity?  

Consider, first, the issue of quantity. As we have seen, from an economic 
efficiency standpoint, copyright’s scope should be set just so copyright 
holders on average can earn a ‘normal’ rate of return, but no more. Yet even 
putting aside the difficulty in determining what in fact constitute normal 
profits, that metric does not tell us how broad copyright should be. The 
reason is simple: assuming copyright and capital markets operate as 
economic analysts posit, market actors on average will always invest just 
enough in producing and disseminating original expression to earn a normal 
rate of return. If copyright is broad, additional investment capital will flow to 
original expression and the pie of audience receipts will be divided among 
more original songs, movies, and books (or, more realistically, a greater 
percentage of original works will be failures). If copyright is narrow and thus 
the copyright incentive weak, those who would otherwise invest in original 
expression will siphon off some of their capital to alternative ventures of 
greater promise.81 So from that perspective, copyright’s optimal scope turns 
not on micro economics, but rather a question of social policy: How much of 
society’s resources do we want devoted to producing and disseminating 
original expression? Or, more precisely, how much do we want allocated to 
those types of original expression that (i) require a considerable investment of 
time and money and (ii) we do not wish to fund by direct government 
subsidy? 

As that last question suggests, our policies regarding copyright’s scope 
involve not just a quantitative judgment, but a qualitative one as well.82 
Copyright aims primarily to foster a select category of expression: sustained 



168 Antitrust, Patents and Copyright 

 

works of authorship that are best funded through the market. Furthermore, 
economic analysis tells us, copyright’s scope will impact the mix even of that 
category of expression that is created in response to copyright law. Applying 
the economic literature on product differentiation, Michael Abramowicz has 
perceptively demonstrated that an expansive copyright does not merely foster 
greater overall investment in original expression. It also leads to diversion of 
demand from existing works.83 Like the numerous radio stations that compete 
for a slice of the top 40s market, publishers will tend to invest in expressive 
works that are close substitutes for proven, commercially successful hits. It 
generally makes more sense for an entrant to seek to siphon off even a small 
percentage of the mainstream market than to attempt to forge a new niche 
market. As a result, we would expect to see excessive entry and clustering in 
already popular genres. And, as Professor Abramowicz concludes, this is 
especially the case when marginal costs are low relative to fixed costs, as 
they are in many copyright markets, increasingly so in an era of digital 
distribution.  

That economic analysis matches and provides a richer explanation for 
what many perceive to be the herd behavior of movie studios, television 
networks, record labels, and book publishers in chasing after blockbuster hits 
by producing copycats of the same genre. In conjunction with speech policy, 
it also tells us something about copyright’s optimal scope. At some level of 
copyright protection, copyright’s welfare benefits sharply diminish. Beyond 
the minimal scope and duration that might provide an economic incentive for 
the creation of numerous works of most genres, making copyright even 
broader will likely result only in more close substitutes. Like the reality TV 
shows that have proliferated in recent years, these substitutes will typically be 
sufficiently differentiated to avoid copying copyrightable expression. But on 
the margin, any new work of an already crowded genre will likely add little, 
if at all, to consumer welfare – or to public discourse.  

At the same time, the very copyright expansion that provides an incentive 
for marginal works of little or no value significantly impedes the creation of 
oppositional works like Alice Randall’s. These creative appropriations of 
culturally influential expression are not fully differentiated in the copyright 
sense. Yet they often make valuable contributions to public debate and 
culture, if for no other reason than that they challenge mainstream stereotypes 
and assumptions. Even from a narrowly defined economic analytic 
standpoint, that oppositional expression might improve consumer welfare. 
But the value of expressive diversity, in the sense of diverse political and 
artistic viewpoint as opposed to product differentiation per se, lies largely in 
our fundamental, extra-economic commitments to individual self-expression 
and a robust system of free speech. 
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III. LIMITING COPYRIGHT’S SCOPE TO LESSEN 
COPYRIGHT’S FREE SPEECH BURDEN  

In that vein, a number of commentators, including myself, have grappled with 
how copyright law might be modified to minimize copyright speech burdens 
while still maintaining copyright incentives. Here I want to sketch three 
possibilities. Each would convert copyright from an exclusive, proprietary 
right of control to a right to receive remuneration in specified cases or 
categories of use. In that way, the potential for using copyright for censorial 
stifling of unwanted speech in individual cases and for vertical foreclosure, 
more systematically, would be reduced. Converting copyright in that manner 
would also help to overcome transaction cost barriers that prevent licensing 
much copyright work-derivative speech. 

The first possibility is suggested by case law in both the US and Europe: in 
copyright infringement actions against unlicensed users who fall outside of 
exceptions to copyright holder rights but nevertheless demonstrate a strong 
speech interest in the unlicensed use, courts should fashion a remedy based 
on reasonable royalties rather than enjoining the use. The US Supreme Court 
has repeatedly urged that given copyright’s paramount goal of stimulating 
‘the creation and publication of edifying matter’,84 in cases of colorable but 
failed claims of fair use, courts should award damages rather than grant 
injunctive relief – in effect, issuing a compulsory license to further the ‘strong 
public interest in the publication of the secondary work’.85 Similarly, the 
Eleventh Circuit voided the preliminary injunction that the trial court had 
issued against publication of Alice Randall’s A Wind Done Gone, concluding 
that the injunction ‘was at odds with the shared principles of the First 
Amendment and the copyright law, acting as a prior restraint on speech 
because the public had not had access to Randall’s ideas or viewpoint in the 
form of expression that she chose’.86  

While not explicitly holding that injunctions should sometimes give way to 
damages, European case law suggests support for that possibility. As I’ve 
discussed, in France 2 v. France,87 the European Human Rights Commission 
grounded its holding that copyright’s restriction of the defendant 
broadcaster’s freedom of expression met the proportionality test of European 
Convention on Human Rights Article 10(2) in the fact that the copyright 
owner sought only unpaid royalties, not an injunction prohibiting the 
defendant’s broadcast.88 A much discussed 2001 decision of a UK appellate 
court followed similar reasoning. In that case, Ashdown v. Telegraph Group 
Ltd,89 the Sunday Telegraph had published excerpts from minutes of a secret 
high-level meeting at which Paddy Ashdown, then-leader of Britain’s Liberal 
Party, had discussed forming a new cabinet coalition with Prime Minister 



170 Antitrust, Patents and Copyright 

 

Tony Blair. Ashdown, the author of the meeting minutes, sued the Telegraph 
for copyright infringement. The Court of Appeal stated outright that 
copyright is antithetical to freedom of expression and, accordingly, that 
courts are bound so far as possible to apply the UK Copyright, Designs, and 
Patent Act in a manner that accommodates freedom of expression. 
Nevertheless, the Court ruled against the newspaper on the facts before it, 
holding that the Telegraph had quoted more than necessary to lend credence 
to its news reporting.  

In its conclusion, however, the Court emphasized the narrowness of its 
holding in a way that supports my point. Like the Human Rights Commission 
in France v. France 2, it treated the copyright holder’s claim as one for 
reasonable remuneration, not suppression of the defendant’s speech. The 
Court rejected the argument that ‘Article 10 requires that the Telegraph 
Group should be able to profit from [its] use of Mr. Ashdown’s copyright 
without paying compensation’.90 But the Court expressly declined to consider 
whether injunctive ‘relief was appropriate having regard to section 12 of the 
[UK] Human Rights Act 1998 and article 10 of the Convention’.91 

The second possibility for reform concerns noncommercial uses of 
copyrighted expression, including the sharing of files over peer-to-peer 
networks like Kazaa and the noncommercial creation and dissemination of 
mash-ups, re-edits, and other modified versions of existing works. I have 
elsewhere proposed that such noncommercial uses should be privileged, and 
that, in return, providers of services and devices the value of which are 
substantially enhanced by such P2P file-swapping should be charged a 
statutory fee – what I term a Noncommercial Use Levy – set as a percentage 
of gross revenue.92 Likely candidates for the levy would include Internet 
access, peer-to-peer software and services, computer hardware, consumer 
electronic devices (such as CD burners, MP3 players, and digital video 
recorders) used to copy, store, transmit, or perform downloaded files, and 
storage media (like blank CDs) used with those devices. Once collected, levy 
proceeds would be allocated among copyright holders in proportion to the 
popularity of their respective works and of user-modified version of their 
works, as measured by digital tracking and sampling technologies.  

The Noncommercial Use Levy would give noncommercial users and 
creators freedom to explore, share, and modify many of the expressive works 
that populate our culture. Yet in compensating copyright owners for displaced 
revenues, the levy would continue to underwrite the creation and 
dissemination of new original expression. In fact, by spurring manifold 
digital dissemination and weakening copyright industries’ oligopsony 
position vis-à-vis new artists and authors, the levy would likely fund a 
broader spectrum of creators than under our current copyright-industry-
dominated system. 
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Finally, a number of commentators have proposed that copyright holders’ 
exclusive rights be limited to exact or near-exact copies of their works. Jed 
Rubenfeld93 argues, for example, that granting copyright holders proprietary 
rights to prevent modifications, reformulations, and derivative works 
suppresses secondary authors’ ‘freedom of imagination’ in contravention of 
the First Amendment. Rubenfeld insists that imaginative works must be free 
from claims for damages as well as injunction. Rather, secondary authors 
should be required only to allocate to the copyright holder the share of the 
secondary authors’ profits attributable to their use of the underlying work. In 
that way, copyright holders could neither prevent nor penalize speakers from 
using existing works in exercising their imagination. But copyright holders 
would be entitled to just apportionment of any profits speakers earn from 
using the copyright holder’s work. 

I am not at all certain that the First Amendment mandates secondary 
authors’ wholesale freedom to appropriate copyrighted expression. Professor 
Rubenfeld’s proposal would also face a number of practical obstacles, 
including how to determine and apportion profits. But, in principle, the 
proposal does provide a solid basis for free speech policy. Removing 
copyright holders’ proprietary control would eliminate their ability to engage 
in private censorship or charge supracompetitive license fees for creative 
appropriation. It would also eliminate barriers to new, transformative speech 
posed by transaction costs and the fear of copyright infringement litigation. 
Moreover, setting the compulsory payment as attributable profits actually 
earned from the creative appropriation rather than a license fee at an 
hypothesized market rate would give speakers who wish to develop a 
commercially risky project greater reign to create and distribute 
transformative speech. 

IV. CONCLUSION 

Neither antitrust nor efficiency concerns would dictate the full scope of 
limitations on copyright holder rights that I have described. It is rather 
copyright’s propensity to suppress speech that gives force to arguments for 
converting copyright from a proprietary right to a right of remuneration in 
specified cases and categories.  

That is not to say that antitrust and innovation policy have no bearing on 
copyright law. Particularly as applied to computer software and other 
technologies, copyright law does impact innovation policy. And, as in the 
past, copyright industries face incentives to abuse their dominant positions 
and engage in restraints on trade that give rise to antitrust concerns. Antitrust 
and innovation policy can also illuminate some of the ways in which 



172 Antitrust, Patents and Copyright 

 

copyright law and copyright industries might erect barriers before new 
speakers.94 But, ultimately, while copyright operates in the market, it is not 
primarily of the market. To determine copyright’s scope and limitations we 
must look to free speech law and policy, not just the law and policy that 
underlie antitrust. 
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