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BAD LAWERS | N THE MOVl ES

by M chael Asinmow

Publ i shed in 24 Nova L. Review 533 (2000).

Seen any |awer filns recently? Chances are, nost of
the lawers in those filnms were bad. They were unpl easant or
unhappy human bei ngs you woul dn't want as friends. And they were
bad professionals you wouldn't adnmire or want as your |awer.*!
In the majority of films involving |aw, |awers and the | egal
system since the 1970's, the |lawer characters and their |aw

firms were pretty bad.? This generalization holds whether the
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! For discussion of the criteria | used in classifying filmlawers as
"good" or "bad," see text at notes 109-18.

2 Many of the recent films that portray |lawers favorably claimto be
based on true stories. See further discussion in text acconpanying
notes 130-32. Possibly, a small counter-trend to the bad | awyer
syndrone is energing. Several novies released during 1998 include
favorabl e portrayals of Anerican |awers. These filns were non-I| aw
stories in which a character could have been a nenber of al nost any

prof essi on but just happened to be a | awer. See Stepmom, Down in the



filmfits the standard | awyer/courtroom genre, whether it
i nvol ves | egal issues, whether the filmis a conmedy (black or
otherwi se) or a drama, or whether it falls into other genres such
as romances, nystery stories, or thrillers that just happen to
have | awyer roles.
Consider this rogue's gallery of recent filmlawers:
Body Heat (1981) is a landmark in the nodern devel opnent of
extrenely negative | awer depictions. Ned Racine is |azy,
greedy, inconpetent, and easily persuaded by the alluring
Matty Wal ker to do away with Matty's husband.
Dave Kleinfeld in Carlito's wWay (1993) is an utter scunbag. A
cocai ne addict, Kleinfeld steals fromhis clients and betrays
his best friend. He is rude, crude, and wholly disgusting.
In The Firm (1993), a respected tax lawfirmturns out to be a
front for the nob. The partners are vicious killers.
In Liar Liar (1997), Fletcher Reede is pathologically
i ncapable of telling the truth either in court or in his
personal life. He thinks nothing of putting on perjured

testinony. His supervising partner is a femal e shark who

Delta, Enemy of the State, The Siege, and The Thin Red Line. Stepmom,
for exanple, concerns the bitter rivalry between a nother and
stepnot her for the loyalty of the children. Luke, the man caught in
between, is a decent, caring, conpassionate person who is an excell ent
father. Luke is a lawer, but this is irrelevant to the story. The
fil makers coul d have chosen any profession for Luke so long as it

provi ded an affluent lifestyle. Their decision to make hima | awer is
both surprising and wel cone.



practices sexual harassnment and the rest of the firmis little
better.?

Kevin Lomax, the "hero" of The Devil's Advocate (1997), is an
arrogant young attorney who has never lost a case. He joins a
big New York firmthat specializes in sleazy transnationa
clients and docunent shredding. Wrst of all, John MIton,

t he managi ng partner, is The Devil. That's right--Satan
hinself clains that being top gun in a Wll Street firmis the
"ulti mate backstage pass. It's the new priesthood."*

These are wel | -nade novies with prom nent actors, witers
and directors. It would be hard to find five recent
stereotypical filns on any subject that exceed the viciousness of
t hese attorney stereotypes.

This article exam nes two phenonena. First, it docunents
the precipitous drop in the public's perception of the character,
prestige and ethics of |awers that began during the 1980's and
continues to the present. Second, it traces the history of
| awyer portrayals in film concentrating on the sharp turn toward
the negative during the 1970's and 1980's that continues to the

present .’

% 1In a scene cut fromthe film but which appears on the |aser disk
version, the story begins with Reede presenting a ridicul ous defense
to win an acquittal for a thug who assaulted an old man and stole his
car. See Robert L. Waring, Swimming with the Bottom Feeders, on the
Picturing Justice website. http://ww. usfca.edu/pj (Nov. 1997).

4 See Robert L. WAring, The Devil's Advocate, in the Picturing Justice
website, note 3, supra.

SFor other studies focussing on the personalities of |awers in popular
culture, see Anthony Chase, Lawyers and Popular Culture: A Review of
Mass Media Portrayals of American Attorneys, 1986 Amer.Bar Foun. Res.
J. 281; Steven D. Stark, Perry Mason Meets Sonny Crockett: The History
of Lawyers and the Police as Television Heroes, 42 U Mam L. Rev. 229




The article asks whether there is any connection between
t hese phenonena. It asserts that one connection is clear and
obvious: the trend in filnmed portrayals of |awers accurately
reflects public opinion. But the article also specul ates that
negative filmed i mages can | ead public opinion as well as follow
it. M hope is that this article will cause its readers to treat
| awyer portrayals in filmseriously and critically, both because
such portrayals are an inportant social datum and because they
have real world consequences.®

|. THE POPULAR PERCEPTI ON OF LAWERS

Pol i ng data denonstrates clearly that the popul ar
perception of the character and the ethics of Anerican | awers,
and the prestige of the profession, have plunged precipitously

since the 1970's. Ganted, the image of |awers’ never

(1987); Carolyn Lisa Miuller, "What a Waste: Beautiful, Sexy Gal, Hell
of a Lawyer:" Film and the Female Attorney, 4 Colum J. Gender & L. 203
(1994); Ral ph Berets, Lawyers in Film: 1996, 22 Legal Stud. For. 99
(1998) (surveying 8 negative |lawer filns).

In his famus study and thick description of Balinese cockfights,
Clifford CGeertz observed that works of culture are texts from which
consuners endl essly | earn about their society and thenselves. difford
Geertz, Deep Play: Notes on the Balinese Cockfight, in Chandra Mukerji
& M chael Schudson, RETHI NKING POPULAR CULTURE 266-69 (1991).

Dougl as Kel | ner, speaking of Rambo and ot her works about Vietnam
observes: "When individuals |learn to perceive how nedia culture
transmts oppressive representations of class, race, gender, sexuality
and so on that influence thought and behavior, they are able to devel op
critical distance fromthe works of nedia culture and thus gain power
over their culture." Douglas Kellner, MD A CULTURE 60 (1995). I
believe we should strive to achieve that kind of nmedia literacy with
respect to the ways that law, |awers and the | egal system are depicted
i n popul ar cul ture.

7" See Leonard E. Gross, The Public Hates Lawyers: Why Should We Care, 29
Seton Hall L.R 1405, 1407-16 (1999); Marc Gal anter, The Faces of
Mistrust: The Image of Lawyers in Public Opinion, Jokes, and Political
Discourse, 66 U. Cinn. L. Rev. 805, 810-16 (1998) (the conparison
period of the 1960's and '70's was a period of high public esteem of

| awyers) ; Robert C. Post, On the Popular Image of the Lawyer:
Reflections in a Dark Glass, 75 Calif. L. Rev. 379 (1987).



approached that of pharmacists, the clergy, or algebra teachers.?
Lawers will always be distrusted, in part because their assigned
task is to play whatever role and mani pul ate whatever |aw a
client's interest demands.® Lawyers tend to represent the rich
and powerful; naturally everyone else who can't afford | awers
resents that.

Even nore significant, |awers are dooned to be unl oved
because crimnal practice is their nost public function. As
| awyers see it, justice requires that an accused person have the
benefit of appropriate process, such as the reasonabl e doubt rule
or the privilege against self incrimnation. This perspective is
not shared by nost nenbers of the public, especially when it
conmes to crimnal law. Most people think that justice nmeans
finding the truth regardl ess of the adversarial system
procedural technicalities, statutory | oopholes, police or
prosecutorial misconduct, or |awers' tricks.™

The general public will always associate |awers with sone
of life's worst noments. W don't recall fondly our divorce or
di vorces, the probate of our parents' estates, our dispute with
the IRS, our credit problenms or bankruptcy, or our brush with the

juvenile court. Dwelling on the tine we got sued by sonebody who

8 Strangely, pharmacists seemto be consistently the nost popul ar of al
prof essi ons, as docunented in the studies cited at notes 13-24.

% See Post, note 7 at 383-89 (arguing that public distrusts |lawers who
find ways to circunvent law for clients and |ikening public's distrust
of lawyers to their traditional distrust of actors).

10 See Gross, note 7 at 1421; Christine Corcos, Presuming Innocence:
Alan Pakula and Scott Turow Take on the Great American Legal Fiction,
22 Ckla.Cy.Univ.L.Rev. 129, 135 (1997) (general public and | awers

di ffer about whether justice nmeans truth or justice nmeans process).



sli pped on the sidewal k or we needed an attorney to sue an

i nsurance conpany doesn't evoke warm and fuzzy nenories. Lawers
were present at those events. Probably, we resented the opposing
lawer. Wiile we may possibly have |iked and trusted our own

| awyer, we resented being involved in a situation where | awers

wer e needed and we were probably shocked at the size of the bill.
In all likelihood, whether we won or lost, we weren't really

pl eased by the outcone.

Thus our profession has never been loved and it never wll
be. In years past, however, it was at |east respected and
sonetinmes adnmired.' Today | awyers are nore despised than they
have been for a long time--perhaps forever. This is sonmething we
probably knew already fromthe preval ence of nasty | awer jokes
or talk shows or social or professional interactions with non-
| awyers.* The question being asked here is--what changed during
the last two decades that caused the public's perception of
| awyers to turn sharply | ower?

The polling data establish that our dismal intuition about

the public's perception of the legal profession is all too

1 Thus survey data from 1973-74 indicates that only 13% of respondents

strongly agreed with the statenment that "nost |awyers woul d engage in
unethical or illegal activities to help a client.” An additional 23%
agreed slightly. In contrast, 57% of respondents disagreed slightly or
strongly. The survey attenpted to neasure whether Watergate (which
occurred about a year before the survey was taken) had any effect on
these responses and found little effect. Barbara A. Curran, THE LEGAL
NEEDS OF THE PUBLIC: THE FINAL REPORT OF A NATI ONAL SURVEY 232, 255 (1977).

12 see the excellent analysis of |awer jokes in Galanter, note 7 at
816-45.



accurate. In its introduction to polling data released in 1997,
the Harris Poll wote:®

Recent Harris Polls have found that public attitudes
to lawers and law firms, which were already |ow, continue
to get worse. Lawyers have seen a dramatic decline in
their "prestige" which has fallen faster than that of any
ot her occupation, over the last twenty years. Fewer people
have confidence in law firns than in any of the mjor
institutions nmeasured by Harris including the Congress,
organi zed | abor, or the federal government. It is not a
pretty picture.

In 1977 over a third of the public (36% believed that
| awers had "very great prestige." Today, twenty years
later, that has fallen to 19% ™ In other words, alnost half
of the people who accorded | awers great prestige then do
not do so today. No other occupation has fallen so
sharply....®

For the last thirty years Harris has been tracking the
confi dence people have in the | eaders of various
institutions. |In the nost recent survey, only 7% of the
public said they had a great deal of confidence in the
people running law firns. This places law firns at the
bottom of the institutions on the list. The 7%figure is
not only the | owest nunber recorded for law firns over
thirty years, it is actually the lowest number recorded for
any institution over thirty years.'®

13 Harris Poll #37, August 11, 1997. Italics in original

% This figure stepped down from36%in 1977 to 30%in 1982, 25%in
1992, and 19% in 1997. It inproved to 23%in 1998. Harris Poll #31,
June 17, 1998. In that 1998 poll, doctors rose to the top of the I|ist
with their highest score since 1977 (61% state that doctors have "very
great prestige.").

According to the Harris poll, in 1977, alnost 75% of respondents
bel i eved the | egal profession had either very great or considerable
prestige. Twenty years later, things had changed dramatically. A near
majority (479 of respondents in April 1997 ranked the | egal profession
as either having sone or hardly any prestige at all. Amy E. Bl ack and
Stanl ey Rothman, Shall we Kill All the Lawyers First: Insider and
Outsider Views of the Legal Profession, 21 Harv. J. of L. & Pub. Pol.
835, 850 (1998).

% 1t seems unlikely that the general public knows much about law firms
or their leadership, so it is unclear how it acquired such a negative
opi nion. However the opinion was acquired, it is clearly worsening.
The public had nore confidence in some other normally suspect
professions than law firm | eaders. As conpared to the 7% figure for
law firm |l eaders, 17% of respondents "had great confidence" in | eaders
on Wall Street, 15%in the White House, 15% in the press, 11%in
Congress, and 9% in organized labor. Harris Poll #37 (1997). The
dismal 7% figure just referred to in the Harris Poll rose to 11%in
1998, part of an across-the-board inprovenent in people's confidence in
all institutions, but |awers renmained at the bottom of the heap



In the early 1990's, the Anerican Bar Association
comm ssioned a public opinion poll fromPeter D. Hart Research
Organi zation.* It indicated that overall, respondents gave
| awers a 40% favorability rating, while 34% of respondents gave
t hem an unfavorable rating. This placed |awers far bel ow ot her
prof essions, since the favorability rating for teachers was 84%
pharnmaci sts 81% police officers 79% doctors 71% bankers 56%
Only stockbrokers at 28% and politicians at 21% were | ower.

In 1999, the ABA published results of a followup poll from
M A/ R/ C Research. It reveal ed that while 30% of respondents were
extrenmely or very confident of the U S. justice system only 14%
were extrenely or very confident of |awers. In contrast, 27% had
slight or no confidence in the justice system but 42% had sli ght
or no confidence in | awers. Lawers were soundly beaten by
state legislatures, prison systens, and the U S. Congress; only
the nedia cane in behind | awers.' Thus the public seens to have

noderate confidence in its justice systembut al nost none in the

Harris Poll #8, Feb. 11, 1998. For conparison, 24% of the public had
confidence in law firm | eadership back in 1973, ahead of nopst
institutions of governnent. Id.

7 Gary A. Hengstler, Vox Populi--The Public Perception of Lawyers: ABA
Poll, 79 A.B.A J. 60 (Sept. 1993).

8 A B.A, Perceptions of the U. S. Justice System 50 (1999)
(hereinafter MA/ R/ C survey). The earlier Hart survey concluded that
the nore contact a person had with | awers, the lower the individual's
opi nion of them Hengstler, note 17 at 62. The M A/ R/ C survey

concl uded that respondents who had nore know edge about the justice
system had | ower opinions of |awers than those with | ess know edge.

M A/ R/ C survey 54. Respondents with recent active court experiences
had al nost equally dismal |evels of confidence in | awers whether their
court experience was positive or negative. 1d. at 56 (15% of those
with positive experiences were extrenely or very confident in |awers;
13% of those with negative experiences were extrenely or very confident
in |lawers).



| awyers who nake that system function. The sanme survey al so
asked about public satisfaction with particular |awer services
they had purchased in the last five years. The satisfaction
levels with transactional attorneys (real estate, contracts, or
estate planning) were nmuch higher than the satisfaction |evels
with litigating attorneys (famly law, civil, or crimnal
di sputes).®

According to the Gl lup Poll, high percentages of
respondents give pharmaci sts, clergy, dentists and doctors high
or very high ratings for honesty and ethics. Between 1976 and
1985, 25-27% of respondents gave | awers high or very high
ratings. Then the figure started to slide, falling to 18%in
1988. After a bunp upwards in 1989-91, it fell back to 18%in
1992, 16%in 1993-1995% and 14%in 1998.# The public opinion of
| awyers is inversely proportional to education; the nore
educati on peopl e have, the nore unethical they think | awers

are.” A study by the Media Studies Center of the University of

19 1d at 45.

20 Gallup Poll, Dec. 13, 1997, Survey #GO 120249. For other Gallup
polling data, see Richard J. Cebula, Does Lawyer Advertising Adversely
Influence the Image of Lawyers 1in the United States? An Alternative
Perspective and New Empirical Evidence, 27 J. Leg. Stud. 503, 506-08
(1998); Richard J. Cebula, Historical and Economic Perspectives on
Lawyer Advertising and Lawyer Image, 15 Ga. St. Univ. L. Rev. 315, 321
(1998). @Gl lup found that | awers were rmuch nore popular with bl acks
(35% high or very high, 27% | ow or very low) than with whites (14%

hi gh or very high, 48% | ow or very |ow). Gal lup Poll Nov. 11, 1995,
Survey #G0105362.

21 Gal | up/ CNN/ USA Today Pol | (Cct. 23-25, 1998).

22 1995 Gallup Poll, note 20 at 854. The 1999 M A/ R/ C study reached a
simlar conclusion. People with post-graduate degrees have nore
confidence in the justice systemthan people who went to coll ege or
have a hi gh school diplom or |ess education; but people with post-
graduat e degrees have | ess confidence in |awers than people with a

hi gh school diplona or | ess education. People with college degrees



Connecti cut asked whether the respondent trusts nenbers of
various professions to tell the truth. As to |awers, 24% of
respondents trusted "a lawer"” to tell the truth all or nost of
the tinme; this cane close to the bottomof the |ist behind
newspaper reporters (30%, your Congressional representative
(3099, and network TV news anchors (42%. Only the president
(2199 2 and radio talk show hosts (14% canme in bel ow | awyers.
To go out on a linmb: | think |awers are getting a bad
rap. ® | believe that nost | awyers (not all of them of course)
are decent, socially responsible people® who work hard for their
clients, successfully check governnent overreaching, take a | ot
of undeserved abuse, are pretty ethical nost of the time, and do
not earn inordi nate anounts of noney.? Instead, they hew out a

living in an extrenely tough conpetitive environnent.

have | ess confidence in |lawers than either of the other two groups.

M A/ R/ C study, note 18 at 115.

2 As to the president, this level of distrust is hopefully a transitory
phenonenon arising out of the Mnica Lew nsky scandal

24 Study conducted Septenber 25-Cctober 1, 1998.

2 Thus | disagree with the wag who noted that 99% of |awers are giving
the rest a bad nane.

% Elite | awers averaged charitable gifts of $14,485 and donate 15
hours a nonth to community service. Black and Rot hman, note 15 at 849.
O course, these figures are self-reported and therefore are suspect.
2 According to the Bureau of Labor Statistics, the median income of al
lawyers in 1997 was an unspectacul ar $72,840; in other words, half of
all lawyers made | ess than that figure. Thus |aw produced a good but
not great living for nost of its practitioners. By conparison the
figure for accountants was $40, 550, chem sts $47, 200, conputer
programmers $50, 490, teachers $37,310. However, physicians averaged
$100, 920 and dentists $91,280. Bureau of Labor Statistics,
Occupational Enployment Statistics, 1997 National Cccupationa

Enpl oynment and Wage Estinmates, available on the internet at
http://stats. bls.gov/oes/national/oes prof.htm O course, a
relatively few | awers do earn inordinate amounts, particularly
partners of elite firns and a few highly successful personal injury

| awyers. See notes 45-47; Black & Rothman, note 15 at 839 (1998) (85%
of partners in corporate law firns earned nore than $200,000 in 1995).

10



In general, | believe (although | cannot prove) that nost
| egal services, whether oriented to transactions, persona
pl anni ng, or dispute-settlenment, add value and that nost of the
things | awers do are good for society. It may be unfashionable
to say so, but I think the ABA was right when it concocted the
sl ogan "Freedom justice, equality--w thout |awers, they're
just words." So if a normative position is needed fromwhich to
criticize popular legal culture of the last twenty years, ny
position is that filmshould treat lawers in a fair and bal anced
manner .

As to the negative public opinion polls, your attitude may
be--who cares? Life for |awers, judges and | aw professors goes
on regardl ess of what the public thinks of the profession.
Lawyers are accustomed to people not |iking them nuch or being
utterly msinfornmed about the |l egal system It's easy for
| awyers to wite off the polling data as m sgui ded or
i nconsequential. However, | think we should care a | ot about the

venonously negative public perception of the profession.?®

2 | amnot alone in believing that the fall-off in public esteemfor
lawers is inportant; elite | awers and judges are deeply concerned by
the plumeting i nage of the profession. Asked what was the nost

i mportant problem facing the profession, elite |lawers ranked
litigiousness first and public i mage second. Judges ranked case | oad
first and public inage second. Black & Rothman, note 15 at 856-57.
The ABA | eadership is extrenely concerned with the problem of public
perception, witness its comr ssioning of the MA/R/ C study, note 18,
and nunerous references to the problemin the ABA Journal. See also
David A. Harris, The Appearance of Justice: Court TV, Conventional
Television and Public Understanding of the Criminal Justice System, 35
Ariz. L. Rev. 785, 788-95 (arguing that public m sperceptions about
crimnal justice systemare an inportant problen). But see G oss,
supra note 7 at 1417-20, 1426-29 (what counts is people's attitudes
toward their own | awers, not |awers in general).

11



The harshly negative perception that |awers or |aw
students encounter constantly in their daily lives ("how can a
nice person |ike you be a | awer or |aw student?") undeservedly
lowers self esteem® It nakes | awyers deval ue the work they do
and di mnishes their satisfaction in doing this work.* Surely it
contributes to the wi despread feelings of career dissatisfaction
and stress anong practicing |awers.® Mre broadly, doesn't our
civil society suffer when any | arge group of people are
col l ectively denoni zed?

If clients and | awers don't or can't trust other |awers,
the costs of legal services will rise because every inform
agreenent nust be carefully docunented and confirned. * In a
transaction where there is no nmutual trust, the docunents nust
attenpt to cover everything that could conceivably go wong,

every possibility for opportunism

2 In an application to take the seminar in | aw and popul ar cul ture that
Paul Bergman and | offer at UCLA Law School, a student wote: "Every
time | tell soneone that | amin |aw school, | amuniversally greeted
with a look of horror and disgust." Gross, supra note 7 at 1428-29
guestions the argunent that | ow public opinion of |awers erodes self-
esteem

30 Ant hony Kronman, THE LOST LAWER 2-4 (1993).

31 See Patrick J. Schiltz, on Being a Happy, Healthy, and Ethical Member
of an Unhappy, Unhealthy, and Unethical Profession, 52 Vand. L. Rev.
871, 871-95 (1999) (giving data on |l awyer dissatisfaction with their
work and their lives); Susan Daicoff, Asking Leopards to Change Their
Spots: Should Lawyers Change? 11 Georgetown J. Leg. Ethics 547, 553-57
(1998) (rising attorney dissatisfaction and rising substance abuse
anong attorneys). But see John P. Heinz et.al., Lawyers and their
Discontents: Findings from a Survey of the Chicago Bar, 74 Ind. L. J.
735 (1999) (survey of Chicago | awers indicates both men and wonen
practicing |lawers nostly satisfied with their work).

32 1've heard | awyers say that every informal phone agreement with their
opponent to delay a deadline or otherwi se work out sone snall problem
in litigation nust be docunented by a confirmng letter. |In years
past, a confirmng letter would be sent only if one were dealing with
an opponent known to be untrustworthy.

12



If jurors assune that nost of what the | awers say to them
is false or msleading, and if they generally hold the |egal
systemin contenpt, the process of dispensing justice through
trials cannot function properly. Jurors may be nore likely to
refuse to serve or to decide cases on personal whinms rather than
the evidence. This may be especially harnful to plaintiffs in
personal injury cases and to crim nal defendants.

The roots of the law and of |aw practice |ie deeply
enbedded in the social, political and economc institutions of a
gi ven society and a given comunity.* Law is neither autononous
nor unchangeabl e. | f people generally hate | aw and | awyers,
this will be reflected in the laws that |egislatures pass and the
initiatives that voters enact. Thus distrust of the judicial
system has pronpted enactnment of draconi an mandatory m ni mum
sentencing laws. Distrust of personal injury lawers resulted in
caps on the anmobunt that can be recovered in nedical mal practice
cases. Utimtely, the public's willingness to use the judicial
system and the public's belief in the rule of laww Il decline if
peopl e hate and distrust the | awers and judges who admi nister
that |aw. *

Recently, fornmer Governor Pete WIlson's veto of funding

| egi slation caused the California State Bar to suffer a conplete

33 ponald D. Landon, COUNTRY LAWERS: THE | MPACT OF CONTEXT ON PROFESSI ONAL
PRACTI CE 3-8, 147-53 (1990).

34 See Tom R Tyler, Public Mistrust of the Law: A Political
Perspective, 66 U Cinn. L. Rev. 847, 861-64 (1998). To this point, at
| east, the public seens to be nmuch nore positive toward the Anerican
justice system and toward judges than toward the | awers who actually
run the system See M A/ R/ C survey discussed at note 18.

13



mel t down. * The prograns for which the Bar was responsible
col l apsed, including |awer discipline, reinbursenent of
defrauded clients, and continuing education. Over 500 people
(including alnost all of the professionals who conducted
California s exenplary State Bar Court system for disciplining
errant |lawers) were laid off. Sone peopl e cheered; but nobody
except for a few |lawers seened to think it mattered. W]Ison
said that vetoing the Bar bill was one of the npbst popul ar acts
he had taken as governor. 3

In Anerican history, |awers have al ways pl ayed a
statesmanli ke role. Traditionally, |lawers constituted a
substanti al percentage of the nenbership of |egislatures or
school boards; |awers often served in inportant non-|ega
pol i cy-maki ng positions. Witing in the 1830's, DeTocqueville
said: "As the lawers formthe only enlightened cl ass whomthe
people do not mistrust, they are naturally called upon to occupy
most of the public stations."® More recently, Anthony Kronman
has pointed out the historic role and responsibility of |awers
to serve as statesnmen.*® Today, the nunber of |awers elected to

both the federal and state |egislatures has plunged.* In the

35 Barbara Mahan, Who Killed the State Bar? Calif. Lawer 33 (Cct.

1998) .

% 1d at 39.

87 1 Alexis de Tocqueville, DEMOCRACY IN AVERICA 279 (Bradl ey, ed. 1945).
It is unlikely that anyone woul d pen such a sentence today. See also
Robert A. Ferguson, LAW AND LETTERS I N AMERI CAN CULTURE 11-33 (1984) (chapter
concerning the Revolution and early 19" century is entitled "In Anerica
The Law i s King").

38 Kronman, note 30.

% Richard Perez-Pena, Making Law vs. Making Money: Lawyers Abandon
Legislatures for Greener Pastures, New York Tinmes, Feb. 21, 1999, §4 p.
3.
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present atnosphere, the historic role of |awers as citizen-
statesnmen is in serious jeopardy.

Now why has all this happened? What, exactly, has changed
during the |l ast two decades or so to cause the public to so
detest | awers? No one knows exactly what has caused the decline
and unquestionably there are nunerous causal factors. Everyone
has his or her own theory about which of these causes is nobst or
| east significant. | suggest you raise the question next tinme
you're having dinner with friends and the conversation | ags.
You'll get sonme unexpected answers, although the particul ar
answers you get depend a |l ot on who is answering.

| offer here a menu of causal agents for the declining
i mge phenonenon. Sone of these potential causal agents can be
backed up with survey data, others are inpressionistic. Sonme are
fairly persuasive, sone are not very persuasive, but all of them
have been suggested (either in print or in discussions |I've had)
as being part of the public perception problem

a. Factors relating to the | egal profession
i. Rising incones. Incone of |awers rose during this

period.* Sonme extrenely high |legal fees and | aw partnership

4 The incone of both partners and associates in law firms of all sizes
i ncreased steadily during this period. Thus, the nmedi an conpensation
for law firmpartners rose from $64,695 in 1977 to $182,824 in 1997;
the nedian for partners with 9 years experience rose from $50,532 in
1977 to $131,451 in 1997. The starting salary for new graduates rose
from $18,000 in 1977 to $50,000 in 1997 (these are before tax figures
and do not include fringe benefits). The increases exceeded the

i ncrease in the consuner price index. Cbviously, the relevant nunbers
in large urban areas were nuch higher. Altnman Weil Publications, 1998
Survey of Law Firm Economics 1/1. |In a different survey, the nean
profit per partner, adjusted for inflation, rose from $297,000 in 1987
to $364,000 in 1997. Anerican Lawyer 6, July-Aug. (1998).

15



i ncones received considerable publicity. The astounding fees
awarded to plaintiffs' lawers in the cigarette litigation
exacerbate the problem Many people think that | awers make far
t oo nuch noney conpared to their social contribution. Chers
believe that |awers pad their bills.* As the public and many
| awers see it, a noble profession has been converted into a
profit-maki ng business |ike any other.

ii. Increase in the nunber of |awers and in anmount of
litigation. The nunber of |awyers increased rapidly during this
period.* People think that there are far too many | awers.*

Mor eover, the percentage of wonen | awyers increased rapidly;,
some resentnent toward |awers may really be resentnment toward

wonen working in what people consider a male profession.

41 See Richard Zitrin and Carol M Langford, THE MORAL COWPASS OF THE AVER CAN
LAWER 80-86(1999). The ABA's 1993 poll indicated that 63% of
respondents thought |awers nmade too nuch noney, 59% said | awers are
greedy, and 55% said that nost |awers "charge excessive fees."

Hengstl er, note 17 at 63.

4 Zitrin & Langford, note 41; Sol Linow tz, THE BETRAYED PROFESSI ON (1994).
Kronman observes that |awers' inconme used to be a private matter but
the information nowis in the public domain. He believes that |awers
are nore preoccupied with earning the highest possible incones than in
years past. Kronman, note 30 at 294-300

43 See Deborah L. Rhode, Too Much Law, Too Little Justice: Too Much
Rhetoric, Too Little Reform, 11 Geo. J. Legal Ethics 989, 990-93 (1998)
(nunber of lawyers has tripled in three decades and now approaches

900, 000). According to Cebula, note 20, 27 J. Leg. Studies at 513, the
i ncreased popul ati on of |awers and the increased nunber of |lawsuits

m ght have increased the availability of |egal services and thus

i mproved the public's opinion of |awers. These conclusions are
counter-intuitive, to say the | east.

4 See Rhode, note 43. Songwiter Tom Paxton anusingly articulated the
vi ew of many people in his 1985 al bum "One MIlion Lawers and O her

Di sasters.” Referring "to the terrible scourge still to conme,"” Paxton
asked: "In ten years, we're gonna have one mllion | awers/How much can
the poor nation stand?" He continued: "Lawyers around every bend in
the road/ Lawyers in every tree/Lawers in restaurants, |awers in

cl ubs/ Lawyers behi nd every door/Behi nd wi ndows and potted plants, shade
trees and shrubs/Lawyers on pogo sticks, lawers in politics." Quoted
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iii. Increased litigation. People perceive that the

i ncreased nunber of |awyers (together with increased
[itigiousness on the part of the public) triggered an increase in
litigation of all sorts,” especially frivolous litigation.* The
| awsuit brought by the woman scal ded by McDonal d's coffee is
endl essly cited as an exanple.* Wether these public beliefs
about the litigation explosion are a nyth® or whether they are
based on reality, they are widely held and powerfully influence
public opinion about |law, |awers, and the | egal system

b. Highly publicized trials. Particular |awers did things
t he public perceived as bad. The cul prits may have been the
hordes of |awyers enbroiled in Watergate.* Perhaps it was Johnny
Cochran or other |lawers and judges in the O J. Sinpson case or
the lawers in the Menendez, Abner Louima, or WIIiam Kennedy

Smth cases. Perhaps it was independent counsel Kenneth Starr.

in Lawence Savell, Why Are They Picking on Us? 78 A.B.A. J. 72 (Nov.
1992) .

4%  Gal anter has questioned whether the so-called litigation explosion
is actually folklore. Marc Galanter, Reading the Landscape of
Disputes: What We Know and Don't Know (And Think We Know) About Our
Allegedly Contentious and Litigious Society, 31 UCLA L. Rev. 4 (1983).
But Gal anter's anal ysis has been questioned by authors who assert that
the litigation explosion is not a nmyth at all. Kenyon D. Bunch &

Ri chard J. Hardy, A Re-Examination of Litigation Trends in the United
States: Galanter Reconsidered, 1986 Mss. J. Disp. Res. 87, 103.

4 A Roper Poll found 73% of respondents agree with the statement
"because there are too many |awyers in our country, many di sputes are
bei ng taken to court when they shouldn't be." Only 19% di sagreed.
Roper Poll rel eased Feb. 20, 1984.

4 Chris Klein, Poll: Lawyers Not Liked, Nat. L. J. (Aug. 25, 1997), p.
AB.

48 See Gal anter, note 45; Rhode, note 43 (sharply and persuasively
criticizing public opinion about the plethora of |aw and | awsuits).

4 However, survey data of the 1970's suggested that Watergate had
little i mediate effect on the public's perception of the ethica
standards of |awyers. Curran, note 12 at 232.
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O perhaps it's Judge Judy.*® Saturation nedia coverage of
sensational trials or investigations, as well as Court TV, brings
dubi ous | awyer behavior directly into mllions of |iving roons.
Irresponsi bl e news anal yses of those trials that oversinplifies
themand treats them as entertai nnent or as gl adi atorial conbat
worsens the problem®  And the perceived | apses and
shortcom ngs of individual |awers are generalized onto the
prof ession as a whol e.
c. Factors relating to changes in society

i. Rse in rates of divorce, crinme, bankruptcy. During the
| ast coupl e of decades, the divorce rate,* the crine rate, > and
the rate of personal bankruptcies® all increased. As a result,
nore people cane into contact with | awers in negative and

unhappy situations.

50 See M chael Asinmow, Justice with an Attitude: Judge Judy and the
Daytime Television Bench, 38 Judges' J. 24 (Fall, 1999).

51 See Peter Arenella, The Perils of TV Legal Punditry, 1998 U. of Chi
L. Forum 25, 38-51

52 The divorce rate (measured as divorces per 1000 popul ation) begin to
rise in the 1960's and rose sharply in the 1970's. It peaked at 5.3
from 1979 to 1981 and fell slightly after that time. Roderick Phillips,
UNTYI NG THE KNOT: A SHORT H STORY OF DI VORCE 211-13 (1991); STATI STI CAL ABSTRACT CF
THE UNI TED STATES 74 (1997). Cebula thinks the increased divorce rate is
noderately correlated with declining | awer inmage. See Cebula, note
20, 27 J. Leg. Stud. at 509.

53 The rates of violent crime rose steadily throughout the 1970's,
1980's, and early 1990's. The nunber of violent crinmes per 100, 000

i nhabi tants doubled; it rose from363 in 1970 to 596.6 by 1980 and to
731.8 by 1990. It peaked at 757.5 in 1992 before falling to 610.8 in
1997. Fed. Bur. Investign., Uniform Crime Reports for the United
States 66 (1997). In 1982, the Gallup Poll found that Americans had

| ow confidence in their court system conpared with other nations and
linked this directly to arising crine rate and perceived | eni ency
toward crimnals. 1982 Gallup Poll 165.

5 The number of bankruptcies rose sharply during the 1980's and early
1990's. There were 364,000 bankruptcy petitions in 1985, 642,000 in
1989, 972,000 in 1992. Statistical Abstract, note 52 at 549.
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ii. Increase in governnment regulation. A w despread
popul ar belief is that there are too many | aws and regul ati ons
and too many neddling regulators. Lawers wite the |aws and
regul ations and help enforce them Business people tend to nake
this argunment quite vehenently.

iii. People increasingly distrust institutions and power
centers,*® particularly the government® and the mass nedia. *®
Lawers and the | egal profession are just one nore big, powerful
institution that the speaker perceives is pushing him around,
doing a nunmber on him or trying to get into his wallet.

iv. Changes in mass conmuni cation. Fundanmental changes in
the nmedia may have sonething to do with the trend. 1In
particular, comentaries on the internet and radio talk and call -
in shows include bitterly negative opinions about al nost
everything, certainly including | awers. Then there's the fact

that television news has becone just one nore form of

> More governnent regul ati on means nmuch higher |egal fees. See
Linowitz, note 42 at 77-82, 100-01. From 1960 to 1990, Anerican
corporations nultiplied by five the fraction of their revenues paid for
| egal services. 1d. 187.

% The Harris Poll has been neasuring public confidence in various
institutions since 1966. Using the 1966 |evel of confidence as 100,
the overall index of confidence in institutions plunged in the late
1960's and 1970's (for exanple to 49 in 1980). It stabilized during
the 1980's and fell again (to a |low of 43 in 1995 and 42 in 1997).
Perhaps as a function of the solid econony and rising stock market, it
rose from42 to 54 from 1997 to 1998. The public's confidence in the
| eadership of law firns plunged nore swiftly than the overall index.
In 1972 (the earliest year for which a figure is available), 24% of
respondents had confidence in law firm | eadership. This figure
declined steadily and fell to its all-time low of 7% in 1997 before
rising to 11%in 1998. Harris Poll #8, February 11, 1998.

57 See Joseph S. Nye et.al., Wiy PEOPLE DON' T TRUST GOVERNMENT (1997).

8 |nthe MA/R C survey, note 18, only the nedia came in | ower than
lawyers. 1d. 52 (only 8% of people are extrenely or very confident in
the nedia, conpared to 14% for |awers).
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entertai nment,® often treating court cases the sane as sports
events.

d. Factors relating to the litigation process

Peopl e perceive that the costs, delays, and conplexity of
litigation have all worsened. They think that attorneys act |ess
ethically than they used to.% Discovery seens nore costly,
unpl easant and intrusive than ever.® Lawers nore often act in
an uncivil manner toward each other and toward litigants and
Wi tnesses, to the discredit of the profession.®

e. Lawyer advertising. Lawer advertising increased
exponentially during the 1980's.% Television ads, in particular,
seemto encourage people to invent phony personal injury clains,

weasel out of their debts through personal bankruptcy, or escape

% See Neal Gabler, LIFE THE MoviE 53-95 (1998); Neil Postman, AWISI NG
QURSELVES TO DEATH: PUBLIC DI SCOURSE | N THE AGE OF SHOW BUSI NESS (1986) .

5 |'n the 1993 ABA survey, 22% of respondents thought |awers were
honest and ethical but 40% said they were not. O the respondents, 48%
said that at least three in ten |awers lack the ethical standards
necessary to serve the public which matches the proportion who say the
same thing about auto nmechanics. Hengstler, note 17 at 62. Only 14% of
respondents gave | awers high marks for honesty and ethics in 1998.

Gal lup Poll, note 21.

61 Zitrin & Langford, note 46 at 53-73.

62 Linowitz note 42 at 167-71. There is a substantial literature on the
incivility problem and what can be done about it. See, e.g., Susan E
Davi s, Uncivil Behavior, 19 Calif. Lwyr. 44 (July, 1999); Marvin Aspen,
A Response to the Civility Naysayers, 28 Stet. L.R 253 (1998); Brenda
Smith, Comment, Civility Codes: The Newest Weapons in the "Civil" War
over Proper Attorney Conduct Regulations Miss their Mark, 24 U. Dayton
L. Rev. 151 (1998) (citing numerous studies of the problen); John
Stuart Smith, Civility in the Courtroom from a Litigator's Perspective,
69 N.Y. St. Bar J. 28 (May/June 1997); Carolyn E. Demarest, Civility in
the Courtroom From a Judge's Perspective, id. at 24; Marvin E. Aspen,
The Judiciary--New Issues and New Visions: Promoting Civility in
Litigation, 40 Fed. Bar News 496 (1993); Kara Ann Nagorney, Note, A
Noble Profession? A Discussion of Civility Among Lawyers, 12 Geo. J.
Leg. Eth. 815 (1999).

63 See Cebula, note 20, 27 J. Leg Stud. at 506, 15 Ga. State. Rev. at
321, for statistics showing the very sharp increase in | awer
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t he consequences of drunk driving.® This sort of advertising
strikes many people as extrenely sl eazy.
f. Bad public relations
I nsurance conpani es and bi g busi ness have engaged in a
public relations canpai gn agai nst personal injury |awers and the
pro-plaintiff doctrines of tort law. A nunber of conservative
politicians, such as Dan Quayle, junped on this issue. Sometines
the argunent against plaintiffs' |awers is generalized into a
critique of the effect of products liability and other tort
doctrines on economc growh or the formati on of new enterprises.
g. Negative stereotypes of |awers as human bei ngs. For
good measure, lots of people you ask will describe |awers (often

based on their personal experiences or those of friends or

tel evision advertising during the 1980's--the very tine when the inmge
of |l awers went over the cliff.

64 See Florida Bar v. Went for It, Inc., 515 U. S. 618, 626-29 (1995)
(study by Florida Bar of the negative effect on | awer reputation of

| awyer mailings to accident victins). Cebula and Gross are very
critical of the nethodol ogy enployed by the Florida bar. Cebula, note
20, 15 Ga. St. L. Rev. at 316-20; Gross, note 7 at 1430-38. Analysis
of conments by participants in focus groups suggested that "l awer
advertising on television nay be the npst significant contribution to
the public derision toward | awers." Hengstler, note 17 at 63. In both
articles cited in note 20, Cebula takes the position that advertising
either had no effect on the declining public inmage of |awers or may
even have enhanced the profession's inmage by nmeking | egal services nore
avail abl e and bringing dowmn their cost. Hi s findings, based on
regressi on anal yses of the correl ations between the increase in
advertising and the decline in public opinion of |awers, are counter-
intuitive. They are also contrary to the ABA focus group findings
cited by Hengstler, supra. | am skeptical of Cebula' s results. In
part, his conclusions belie the obvious fact that TV advertising was
soaring while | awer image was plumeting. From a conmon-sense point
of view, it is difficult to conclude that advertising was good for

| awyer's public inage. In addition, there are so many possible causes
of the decline in public esteem all working together, many of them

i mpossible to quantify; Cebula's statistical anal ysis cannot take
account of all these factors.
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fam ly) as dishonest, unethical, greedy, boorish, inconsiderate
peopl e who are inpossible to deal with.®

Each of these hypotheses concerning the declining i mage of
| awyers contains a grain of truth. None of themis conpletely
of f base. Unpleasant events at which | awers were present, such
as divorce, bankruptcy, and crimnal prosecutions, did increase
noticeably during the 1980's. Certainly, some |awers are bad
prof essi onal s and bad people and a few of them have ridicul ously
| arge i ncomes. Law has becone nore of a business and | ess of a
profession. There are some costly and inefficient regulatory
systens manned by overzeal ous | awers, and there probably are too
many | awers (at |east too many | awers conpeting for affl uent
clients) and too rmuch litigation. Litigation (particularly the
di scovery process) has becone nastier and nore intrusive. Sone
| awyer television advertising is really awful. Probably each of
these factors played a role in the precipitous drop of the
profession's public imge.

The next section of the paper asks about the relationship

of popular legal culture® to the plumreting public esteem for

65 See Savell, note 44. Gross, supra note 7 at 1425-26, argues that the
preval ence of nasty |awyer jokes contributes to and reinforces negative
st ereot ypes about | awyers.

6 By the term popular legal culture, | nean works of imagination

(whet her visual, auditory, or print) concerning law, |awers, and the

| egal system which are intended as nass entertai nnent. See Law ence

Fri edman, Law, Lawyers and Popular Culture, 98 Yale L.J. 1579, 1579-80
(1989). | recognize that sone scholars would prefer to wuse terns like
"obj ects of popular legal culture" to describe these works. These
schol ars use the term "popul ar culture" to enbody the whole set of
public attitudes and beliefs rather than to describe specific works.
See Mikerji & Schudson, note 6 at 33 (1991).
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| awyers. |Is popular culture only a follower of public opinion or
could it also be a | eader?

1. DOES POPULAR LEGAL CULTURE FOLLOWN OR LEAD PUBLI C

OPI NI ON ABOUT LAWYERS?

A. Popular Culture as a follower of public opinion

Unquesti onably, popular culture reflects attitudes and
myths that are already deeply rooted in the commopn psyche.
People worry a | ot about getting cancer or being a crime victim
or having their marriages fall apart. Thus films |ike Love Story
or Terms of Endearment (1970, 1983--cancer), Regarding Henry
(1991--random violent crime), or Kramer v. Kramer (1979--divorce
and child custody dispute) resonate with filmaudiences. |If
| awyers are already |oathed by the likely consuners of a new
film then the odds of commercial success for a film about
| oat hsonme | awers are better than the odds on films putting down
French teachers, rabbis, or grandnothers. As a result, witers
tend to wite stories that feature negative | awer portrayals and
producers and investors tend to select such stories fromthe vast
array of choices available to them

Undoubt edl y, then, popular culture follows and mirrors
al ready existing public opinion. The stories in |lawer filnms are

largely realistic in the sense that they reflect (although they

67 Sonme screenwriters thensel ves may have endured antagonistic persona
encounters with [ awers, especially entertai nment | awers representing
studi os or producers. Since witers naturally draw on their own lives
for material, such negative personal experiences could easily have

gui ded their choice of material and the way they inmmgine their
characters. It would be interesting to explore the personal experiences
of witers of negative | awer novies.
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often distort or exaggerate) reality as fil makers and consuners
perceive it.® The fact that works of popular culture tend to
reflect (at least in distorted form popular attitudes,
m sconceptions, and nmyths is itself inportant and justifies the
study of these works as a baronmeter of public opinion.® Thus the
sharply negative portrayal of lawers in the filns of the |ast
coupl e of decades is itself a phenonenon that justifies careful
study as a formof social history.
B. Popular Culture as a Leader of Public Opinion--The Rel evant
Interpretive Comunity

But can popul ar culture lead public opinion? Can it
reinforce and intensify attitudes that were already present in
weaker form or create new attitudes that didn't exist before?

think it can and does. ™

68 See J. Dudley Andrew, MAJOR FILM THEORIES 104-78 (1976) (filmtheories
of Bazin and Kracauer).

69 See Kellner, note 6 at 5 (1995) (study of popular culture illuninates
soci al environnent and provides insight into what is going on in
contenporary society); Mikerji & Schudson, note 6 at 26 (popul ar
culture should be viewed as a society thinking about itself); Louise
Everett Graham & Geral di ne Maschio, A False Public Sentiment: Narrative
and Visual Images of Women Lawyers in Film, 84 Ky. L. Rev. 1027, 1028-
34 (1995-96) (filmnarrative and imagery is window into cultura

noti ons of wonen's status).

" Thus | agree with Kellner, note 6 at 60: "Such figural analysis [of
Rambo novi es] is inportant because the representations of popul ar
cultural texts constitute the political imge through which individuals
view the world and interpret political processes, events, and
personalities.... In a nmass-nediated i mage culture, it is
representations that help constitute an individual's view of the world,
sense of personal identity and gender, playing out of style and

lifestyle, and socio-political thought and action.™ At a later point,
Kel I ner recounts how the film Top Gun caused young nen to get in line
to become naval aviators. |Id. at 80. He also discusses the inpact of

power ful synbols encoded in filmon the thoughts and actions of

viewers. |Id. at 106-08. See also Gross, note 7 at 1422-25 (agreeing
that negative i mage of lawyers in novies nay have | owered public's view
of |awyers); Cebula, note 20, 15 Ga. St. L. Rev. at 325-26 (filnms may
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In my opinion, the nmedia of popular culture (particularly
nmovi es and television) are the nost powerful and persuasive
teachers that have ever existed, other than actual personal
experience.”™ If this isn't so, advertisers are wasting tens of
billions of dollars inserting little stories and resonant inages
into television conmercials, and political candidates are wasting
hundreds of millions of dollars selling inmages in political spot
advertisenents. | believe we are constantly form ng opinions
based on material we absorb fromthe popular culture that
surrounds us. ™

In our theater seats or our famly roonms, we consume

carefully witten, highly entertaining dramatic material, brought

have negatively influenced public opinion about [awers but linmiting
analysis to only four filns).
“Inthe MARC study, note 18 at 94-97, respondents stated that
per sonal experience was the nost inportant source of their know edge
about the |legal system Respondents in the M A/ R/ C survey ranked
school or college courses as the second nost inportant source of their
know edge. 1d. 94-98. | am deeply skeptical of the latter result.
As a thought experinent, ask yourself how nuch you actually renmenber
fromyour high school government class about |aw and the justice system
and, if you renmenber anything at all, whether you draw upon what you
| earned as a present source of know edge.
1nthe MA/R C study, note 18 at 94-97, the respondents clai ned that
they were influenced very little by filmor television drama. On the
average, only 7% of respondents clained that tel evision dranmas or
nmovi es were extrenely or very inportant in formng their opinions. O
t hose who were quite know edgabl e about the | egal system only 4%
clained that television drama was inportant and 2%clainmed filns were
extrenmely or very inportant. O those who were |east inforned, 16%
clainmed that both tel evision dranas and novies were extrenely or very
i mportant.

I question these results. When people are asked directly whet her
t hey base their opinions on fictitious stories, nost people say no.
However, the studies discussed in text at notes 78-86 show t hat
television and filmstories strongly influence people's attitudes and

opinions. 1In fact, people have forgotten where they got the
informati on that they used in nmaking these so-called heuristic
j udgnent s. As a result, they fail to "source discount" for the fact

that the information came fromfiction. See note 86 for an argunent
questioning the validity of the MA/ R/ C findings.
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tolife by gifted directors and dramati zed by superb actors. The
stories are professionally produced with authentic-I|ooking sets,
music and lighting that intensifies the enotional inpact of the
materi al . W identify with the synpathetic characters and worry
about their troubles, and we detest the unsynpathetic ones.” The
i mges derived frompop culture are incredibly powerful and
durable. ™

As a thought experinment: were you conpelled to endure a
course in Drivers' Education back in the tenth grade? If so, is
there one thing you renmenber fromthose dreary days? If you're
like ne (and a nunber of friends who | asked about it), you
remenber the filns. You know, the ones in which nice teenagers
i ke yourself get pulped in horrible car crashes. Long after
everything el se has been forgotten, those images remain in an
easi |y avail abl e nenory archive.

O try this one if you're under 35 or so: what was it |ike
to fight in Vietnan? You can probably answer that question, but
where did you get your information? Not fromlive tel evision
news |ike those of us who were adults during the Vietnam War.
"1l bet you got nost of your information, not from sone history

course you took in high school or college or fromfriends or

3 See Jennings Bryant & Dolf Zillman, Entertainment as Media Effect, in
Bryant & Zillman, MeDI A EFFECTS: ADVANCES | N THEORY AND RESEARCH 447-50 (1994).
"Good dramm, then, relies on positive and negative sentinments toward
the parties in conflict and the extent to which a resolution can be

accepted by the audience.... There need be beloved heroes ... and there
need be villains whomthe audi ence can love to hate." Id. at 447-48.
74 See Frank McConnell, STORYTELLI NG AND MYTHMAKI NG 4 (1979): "But at the

end of that discussion [of various critical approaches] we cone back,
in one way or another, to the fundanental perception that stories teach
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fam |y who fought there, but fromsonme of the many novi es about
Vietnam ® Readers who are ol der should ask thensel ves the sane
guestion about what it was like to fight in Wrld War I1. O ask
yoursel f how you know what you think you know about private
detectives or cowboys or newspaper reporters.

Assune a consuner of popular culture doesn't know any
| awers very well, doesn't read newspapers a |ot, and doesn't
have much personal experience of the | egal system That person
may wel |l consune a substantial nunber of fictitious |awer
stories in filnms or television. | believe those stories teach
the viewer what |awyers do, what kind of people they are, what
they | ook like, and how the | egal systemactually functions.
These i mages and enotional responses persist in nenory |long after
the plot details are forgotten. The portrayals create know edge
and reality. Lawers are like the kind of people practicing | aw
that you' ve seen on the screen--in fact, |awers are those
people. |If many of those portrayals are sharply and vividly
negative and constantly repeated, that inmage becones the viewer's
reality. And if these negative and enduring inmages are reinforced
by radio tal k-shows, TV news, or by conversations with sinmlarly
ill-informed friends or relatives, or by sone negative persona
experience with a awer or the |egal system they becone

i ndel i ble. Even contact with real lawers is unlikely to cance

us--and teach us in ways, at levels, nothing else does. AlI
storytelling is didactic..."

> See Kellner, note 6 at 62-75, 102, 117-21 (concentrating on Rambo but
observing that a | arge nunber of filns have articul ated other points of
vi ew on the Vietnam War).
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themout. If a contact with a real |awer is unfavorable or
unpl easant, the experience fits right into and reinforces the
negative image acquired from popular culture. Even if the
experience with the real lawer is positive, it is viewed as
excepti onal .

In one branch of literary theory, the interpretation of
t ext depends on the reader's response (what he "does" to the text
and what the text "does" to hin), rather than analysis of the
author's intentions or of the text itself.” In other words,
interpretation takes place when the reader (for our purposes the
viewer of a filmor television show) interacts with the text (the
filmor television show). Under this critical approach, a
viewer's response is not conpletely random or subjective but
instead tends to be constrai ned by the belief systens and
experiences of an "interpretive comunity” of |ike-m nded
per sons.

The interpretive community that counts, for present
purposes, is not the comunity inhabited by the |ikely consuners

of this article--law professors, |lawers, |aw students, film

6 See Stanley Fish, IS THERE A TEXT IN THI'S CLASS (1980), particularly the
I ntroduction, Chapter 1, and Chapters 13-16. See al so Jani ce Radway,
Interpretive Communities and Variable Literacies: The Functions of
Romance Reading, in Mikerji & Schudson, note 6 at 468-70 (interpretive
comunity of romance readers); Janet Staiger, |NTERPRETING FILMs (1992),
particularly 89-95 (proposing and illustrating context-dependent viewer
response filmtheory); Peter J. Rabinovitz, whirl Without End--
Audience-Oriented Criticism, in G Douglas Atkins & Laura Mrrow,
CONTEMPORARY LI TERARY THEORY 88 (1989); Terry Eagl eton, LITERARY THEORY: AN
| NTRODUCTI ON 74-90 (1983); David Ray Papke, Myth and Meaning: Francis Ford
Coppola and the Popular Response to the Godfather Trilogy, in John
Denvir, ed., LEGAL REELISM MovIES AS LEGAL TEXTS Ch. 1 (1996) (audi ence's
interpretation of Godfather filnms conpletely different fromdirector's

i ntention).
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t heorists, or possibly fil muakers. Readers of this article are
apt to discount the strongly negative portrayals of |awers they
see in filmbecause the portrayal contradicts what they think
t hey know fromtheir own experience. Such readers can enjoy
films |like The Devil's Advocate as anusing entertainment. O
they can criticize the filnms as poorly witten, inplausible or
just absurd. But this crowd doesn't take such filnms as serious
accounts of reality.

Instead, the relevant interpretive conmunity is the vast
(and not so silent) majority--people who have only fragnentary,
nostly erroneous, know edge of what law is all about, of what
| awyers are |i ke and what they do, and of how the | egal system
actually works. These are people who are prepared to accept
radi cally negative statenents about |aw and | awers when served
up along with a good story. Thus, | believe, their likely
interpretation of negative filns about |awers is that what a
filmhas to say about the personalities and professiona
behaviors of the |lawers pictured in the filmis basically
truthful .’
C. The Cultivation Effect

Psychol ogi sts have produced a | arge body of research
concerning the so-called "cultivation effect.” This work
assesses the influence of exposure to nedia on a consuner's

conception of social reality--the viewer's store of information,

" Friedman, note 66 at 1580-87 (popular legal culture essential in
formul ating social theory of |law); Radway, note 76 at 474-75 (romance
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beliefs and attitudes. Cultivation theorists contend that heavy
television viewers entertain beliefs about the social world that
are quite different fromthe beliefs of light viewers."™
Cultivation theory is vulnerable to the confoundi ng argunent that
it confuses causality with correlation; it nmay be that people who
watch a lot of television just happen to be the sane peopl e who
entertain the beliefs in question. However, many of the newer
studies are carefully designed to mnimze the risk of this sort
of error. | believe they sustain their hypotheses convincingly.
Heavy tel evision viewers believe in a "neaner” world than
li ght viewers;” heavy viewers believe there is a higher crime
rate and there are nore police officers, |lawers, or prostitutes,
and nore al coholismor drug abuse, than do |ight viewers of
tel evi sion.® Heavy viewers believe that people have nore

possessi ons and engage nore frequently in behaviors associ ated

readers believe that the details of historical and physical background
of the stories are true).

8 Thomas C. O Guinn & L. J. Shrum The Role of Television in the
Construction of Consumer Reality, 23 J. Consuner Res. 278, 280 (1997);
George Gerbner et.al., Growing Up with Television: The Cultivation
Perspective, in Bryant & Zillman, note 73 at 17. Gerbner, who is one
of the pioneers of cultivation theory, asserts that television neither
sinply "creates" nor sinply "reflects" images, opinions, and beliefs.
Cunul ati ve exposure to television develops in sone viewers and

mai ntains in others a particular set of outlooks. The attitudes once
created are very resistant to change. Id. at 23-25.

®1d. at 30.
8 The studies are summarized in L. J. Shrum Effects of Television
Portrayals of Crime and Violence on Viewers' Perceptions of Reality:

A Psychological Process Perspective, 22 Leg. Stud. F. 257, 261 (1998).
Heavy viewers have a greater fear of wal king alone at night, nore
anom e, greater perceived danger, greater use of personal safety
protection devices, and nore interpersonal mstrust than |ight viewers.
They overestimate, to a greater degree than light viewers, how often
police find it necessary to use force, draw their guns on an average
day, and shoot fleeing suspects. |bid.
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with an affluent lifestyle than do |ight TV watchers.? Heavy
viewers are nore likely than light viewers to self-identify as
politically "noderate" as opposed to |liberal or conservative. #
Cogni tive psychol ogy researchers believe that there is a
causal relationship, not nmerely a correlation, between belief
formati on and heavy tel evision watching. Their explanation is
derived fromwhat they call a "heuristic processing nodel."8
Heuri stic reasoni ng consists of snap judgnments based on rul es of
thunb (such as "lawers are sleaze"). People tend to nmake this
type of snap judgnent when their involvenment wi th making the
judgnent is relatively | ow or when they nust decide quickly. For
exanpl e, the process of answering a pollster's questions calls
for heuristic reasoning, since there is no penalty for giving a

wrong answer . ®

8 O Guinn & Shrum note 78 at 289-90 (1997). These studies were
controlled for inconme, education, and personal experience.

82 Gerbner et. al. note 78 at 31-32 (finding that the actual opinions
of heavy viewers tend to be quite conservative).

8 See L. J. Shrum & Thomas C. O Qui nn, Process and Effects in the
Construction of Social Reality, 20 Communi c. Research 436, 440-45
(1993) (studies involved the effects of watching both television and
war novies); Shrum note 80 at 262-66, citing nunerous studies.

8 L. J. Shrum Assessing the Social Influence of Television: A Social
Cognition Perspective on Cultivation Effects, 22 Comrmunic. Res. 402,
407-08 (1995).

Anot her body of cognitive psychol ogy research seens consi stent
with the analysis in the text. This analytic approach explains how
peopl e explain reality and make judgnents by relating new perceptions
and data to previously established schema (or nental files). Schena
can include both general propositions ("lawers are scuni') and specific
ones ("l've decided that lawer Ais scunm'). Either proposition helps
a person nake a decision about new data ("lawer B who |I just nmet is
scunm') by relating it back to a schema. Schema could easily be derived
or supplemented by exposure to fictitious popular culture materials.
Once established, schema resist alteration; people work hard to
interpret data in accordance with their schenma rather than remake them
to explain the data. Wether a particular schema will be accessed or
applied depends in part on the intensity and recency of the experience
that created the schema. See generally Albert J. More, Trial by
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The authors of these studies sonetinmes use as an
expl anatory device the idea that the mnd contains various bins
in which itens are deposited as they are | earned. Wen people
need to make a heuristic judgnent, they extract the necessary
information fromthese bins. GCenerally, the bins are accessed
fromthe top down. As a result, the likelihood that a particul ar
itemwi Il be pulled fromthe bins depends on both the frequency
and recency of exposure. The nore recent and the nore frequent
the exposure to a bit of information, the nore likely that the
itemw |l be pulled up when needed. In addition, the nore vivid
a particular exposure to information, the nore likely that the
material will be accessed in making heuristic judgnents--and
well-edited TV or filmdrama is likely to be very vivid.
Informati on and attitudes gai ned from actual personal experience,
even though that experience nmay have been random and untypical,
is also likely to be accessed.

In many cases people aren't aware of how they acquired the
i nformation they' ve packaged into a heuristic; thus they fail to
consi der that the information was drawn fromfictitious
material .® In other words, people typically don't "source
di scount” information derived fromtelevision for the fact that

the information was derived fromfiction, even though they are

Schema: Cognitive Filters in the Courtroom, 37 UCLA L. Rev. 273 (1989)
(extensive citations to literature).
8 Shrum & O Guinn, note 83 at 461; Shrum note 84 at 410-12.

32



aware that televised drana does not necessarily supply reliable
i nf ormati on. ®®

Wil e nost of the research on cultivation theory relates to
television, it seens a fair assunption that the sane
psychol ogi cal dynami cs apply to filmas well. | believe that
cultivation theory supports the hypothesis that frequent and
recent exposure to vividly negative filns about |awers should
i ncrease the nunber of people who will nake negative heuristic
j udgnents about | awyers.
D. Lawyer Portrayals on Tel evision as Conpared to Myvies

This article concentrates on | awers in the novies, not
those in dramatic tel evision series. However, the way that
| awyers are portrayed on television has inplications for the
hypot hesis |'ve advanced. After all, far nore people see
| awyers on television series than see themin film those who
consune both TV and filmspend nuch nore tinme watching TV than
going to the novies. And the portrayal of |awers on television

is, in general, nore favorable than in film?® pPerry Mason and

8 This inmportant finding explains why respondents in the M A/ R/ C study,
di scussed at note 18, clained that filmor television drama was not

i nportant in furnishing the information that allowed themto formtheir
opi ni ons about | awers and the justice system According to Shrum
note 84 at 412, when people are "prined" by the suggestion that
qguestions about their information or attitudes m ght be based on
televised stories, the cultivation effect disappears. This tends to
occur if respondents are first asked about their TV view ng habits,

t hen asked questions about their opinions or attitudes.

8 Thom Wei dlich, A Cynical Age Sees Few Heroes in its Lawyers, 16 Nat.
L. Journ. No. 13 (Nov. 29, 1993) (on early 1990's television, there
were 10 favorable | awer portrayals on television for each unfavorable
one, an inprovement fromthe 6 to 1 ratio of the md-70's to the late
80's). See also Diane Klein, Ally McBeal and Her Sisters: A
Quantitative and Qualitative Analysis of Representations of Women
Lawyers on Prime-Time Television, 18 Loyola L.A Ent.L.J. 259, 268-72
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hi s nodern-day clone Matlock® continue to run in syndication in
many maj or nmarkets. These shows glorify |lawers to an absurd
degree.® L. A. Law was probably the nost heavily watched recent
| awer series. The mpjority of the | awers on that show were
favorably portrayed, ® although sonme | awers were quite negative.
On current television, shows |ike The Practice, Judging
Amy, and Law and Order present nuanced and, on bal ance, favorable
portrayal s of |awyers. Lawers on these shows seemto be
dedi cat ed, conpetent professionals; sonetines they go overboard
ethically and sone of themseemto have fairly m serabl e persona
lives. Relationship shows about |awyers such as Ally McBeal”

al so portray sone of the lawers in a synpathetic light. Law and

(1998); Rod Carveth, Socap Operas, in Robert M Jarvis & Paul R Joseph
PRIME TIME LAW FICTIONAL TELEVI SI ON AS LEGAL NARRATIVE 181-89 (favorable
treatment of |awyer characters in soap operas). But see Cheryl Smith-
Khan, African American Attorneys in Television and Film: Compounding
Stereotypes, 22 Legal Stud F. 119, 123-26 (1998). Smi t h- Khan ar gues
that TV series |like Law and Order, L. A. Law, and Murder One contribute
to the negative image of |lawers. To nme, these series are rather wel
bal anced with nore favorable than unfavorable pictures of |awers.

8 See generally Jarvis & Joseph, note 87, chapters 5 and 9 (1998);
Stark, note 5 at 249-57.

8 Asked to nane a | awer they admired, 52% of respondents to a 1993
Nati onal Law Journal poll couldn't nanme one. The few respected | awers
cited nore than once included Perry Mason and Matl ock along with
Thurgood Marshal |, Janet Reno, Abraham Lincoln, and F. Lee Bail ey.
Randal | Sanmborn, Who's Most Admired Lawyer? 15 Nat. L. Journ. No. 49
(August 9, 1993).

0See Horace Newconb, The Lawyer in the History of American Television--
An Overview, in David Gunn (ed.), The Lawyer and Popul ar Cul ture 45
(1993); Cerald J. Clark, The Lawyer As Hero? id. at 179 (show has a
whol e stable of | awyer-heroes).

91 Ally McBeal is a successful show on the Fox network that debuted in
1997. The show was created and nostly witten by David Kell ey who al so
created The Practice. |ts eponynpus star is a lawer in a smll firm
Most of the stories relate to Ally MBeal's fantasies and her persona
probl ens. Al t hough the show is set in a law firm and sone of the
stories relate to the firms clients and cases, the law stories are
usually comedic and rather silly. | believe that the show is nmuch nore
a relationship or buddy-type show than a | aw series. The show had to
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Order shows prosecutors favorably but often shows defense | awers
unf avor abl y.

One well-controlled study of the effect of heavy watching
of TV shows about |awyers (nostly L. A. Law) assessed the
opi nions of TV viewers about various dinmensions of the attorney
persona such as character, conposure, physical attractiveness,
power, presence, and sociability.% It then contrasted the
opinions of the L. A. Law viewers with those of attorneys and of
the general public. For nost of the dinensions, the TV watchers
opi nion was much nore favorable than that of the general public
or of the attorneys.® |In short, watching L. A. Law nade viewers
like | awers better than the general public |likes themand better
than | awyers |i ke thensel ves.

The sanme study concl uded that heavy TV watchers estinated
the percentage of attorneys who are fenmal e and young as nuch
hi gher than the estimates nade by attorneys or by the general
public and much hi gher than the actual proportions in the
profession.® In all cases, the results were correl ated
positively to the anmount of | awyer shows that peopl e had watched.

A different survey found that of those who get information from

be set sonewhere so it happened to be in a |law office, probably because
this is the mlieu that David Kelley knows best.

92 See M chael Pfau et. al., Television Viewing and Public Perceptions
of Attorneys, 21 Human Conm Res. 307 (1995). The study controlled for
vi ewer education, gender and age. This study is open to the criticism
that it confuses causation with correlation; it is inpossible to renove
t he confounding variable that the people who watched L. A. Law are the
same people who already |iked | awers. However, the authors
constructed the study to at least mnimze the risk that this error was

present.
% 1d. 321.
% |d. 322.
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tel evision rather than newspapers, 46% gave | awers a favorable
rati ng and 28% unf avor abl e--consi derably nore favorable than the
poll results generally.®

It is interesting to specul ate why comercial television
depicts | awers nore favorably than the majority of current
commercial novies. In ny view, a TV series (as opposed to a
feature filmor a one-shot nade for TV novie) needs at |east sone
synpat heti ¢ characters that the audience can relate to and
enpat hi ze with; otherw se, they won't keep tuning in and won't
buy the products being advertised.® In short, | believe that
dramatic television tends to be character-driven and requires at
| east sone characters with whom nass audi ences can enpathize. In
contrast, filmtends to be nore plot-driven and has | ess need for
enpat hetic and positive characters.?

Current TV shows about | awyers avoi d goody- goody
characterizations |ike that of Perry Mson. They attenpt to
strike a realistic note about the econom cs of |aw practice or
the politics of the district attorney's office. They depict the

toll that |aw practice can take on the lives of |awers and their

% overall, 40% of those polled had favorable feelings while 34% had
negati ve feelings. Hengstler, note 17 at 61-62.

% See Todd Gitlin, INSIDE PRIME TIME 64-67 (1983) (likeability of
characters is key determ nant of whether series will be picked up);
Klein, note 87 at 270 (sponsors want viewers to identify closely with
characters in TV shows).

97 Anot her factor may be that television shows need to bring back the
same characters every week; this precludes the use of plots in which

i nportant characters get killed off. 1In a typical tragic plot, sonmeone
cones to a bad end as retribution for having behaved badly or having
serious character flaws. Since characters nust |ive on week after week
(and hopefully year after year), the witers of TV series can't ascribe
too many negative characteristics to them See Gtlin, supra note 96 at
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friends or fanmilies. The shows try to face up to sone of the
noral and ethical dilenmas necessarily inherent in | aw practice
(whet her judgi ng, prosecution, crimnal defense, or general
practice). On the whole, however, these shows are not stridently
negati ve.

It seens likely that the negative inpact of filmon the
public perception of |lawers is nore than cancelled out by the
positive portrayals of |lawers on TV, given that the average
popul ar cul ture consumer spends nmuch nore tinme watching dramatic
tel evision series than going to the novies (or seeing novies on
tel evision or on videotape). Moreover, people who do go to the
novies are nore |likely to see bl ockbuster filns, or
action/adventure flics or youth-oriented fare, as opposed to the
the relatively nore serious (and | ess commercially successful)
films in which | awers typically play significant roles.

Nevert hel ess, | do not believe that the inpact of
tel evision versus filmcan be neasured exclusively by conparing
the anount of time spent in consum ng the respective products.
An hour or two watching a novie in the theater has, | believe, a
much greater inpact than an hour or two watching television. The
reason is that the fil mexperience is far nore vivid; vividness,
along with frequency and recency, is an inportant indicia of the
cultivation effect. Ask yourself: is the enotional experience of
watching a filmnore intense when you see it in the theater or

when you see the sane filmon TV or on your VCR? Most people

158 (arguing that it is nore feasible to use tragic plots in novies
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woul d say, | believe, that the enotional inpact of seeing a film
in the theater, on the big screen, is nmuch greater than seeing it
on TV. And ask yourself this one: if you saw a filmsix nonths
ago that you liked or disliked, can you renenber the story now?
And how does that conpare with the recall of a programthat you
saw on a dramatic television series six nonths ago and happened
to like or dislike? Mst people, | venture to say, recall the
novi e better.

Conmparing the novie and tel evision experiences: You nake a
consci ous and pl anned deci si on when you | eave your hone to go see
afilmin the theater; you pay attention to the schedule so you
won't arrive in the mddle. |In contrast, the choice of a
tel evision programis often inpul sive and dictated by one's nood
or the anount of leisure tinme that happens to be avail able. %
Unless you're a real novie fanatic, you go to the novies |ess
frequently than you watch television, so a trip to the theater
may becone a nenorable rather than a routine event. There are
no distractions while seeing a novie (assum ng the people around
you keep quiet and you've turned off your cell phone);

di stracti ons abound whil e watching tel evision, particularly phone
calls and the constant interruption of comrercials. You part
with a significant anmount of noney to buy a novie ticket (and
perhaps hire a babysitter and pay to park the car); the margina

cost of watching TV is zero. Filmgoing is for nost people a

made for TV or docudramas than in TV series).
% pDolf Zillmn & Jenni ngs Bryant, Entertainment as Media Effect, in
Zillman & Bryant, note 73 at 441-47.
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soci al experience that's done with friends and famly; that al one
makes it a nore nenorabl e event than routinely watching
television. In addition, one sees a filmas part of a |arge
audi ence, all reacting enotionally to the same material. W
| augh harder at conedies or cry nore at tear jerkers when the
roomis full of other people |aughing or weeping than when we see
the same material on television by ourselves.® Al this is
likely to enhance the vividness of seeing a filmin the theater.
This dose of vividness nmakes the filmnore easily recalled, and
t hus nore accessible for purposes of making heuristic judgnents,
than a TV show

A nunber of studies in the psychol ogy and comuni cati ons
literature validate these intuitions. For exanple, it is well
established that the intensity of response to nmaterial presented
on larger television screens is greater than material presented
on smaller television screens. Viewers perceive that what they
see on big screens is nore likely to be realistic and truthful
t han what they see on small screens.!® They also feel nore like
they are actual participants in events, rather than nere passive

observers, as screen size is increased and as the proportion of

% Zillman & Bryant, id. at 453-57, refer to this phenonenon as the
soci al conditions of consunption.

100 Maria Elizabeth Grabe et. al., The Role of Screen Size in Viewer
Experiences of Media Content, forthcom ng in Visual Comrunication
Quarterly (1999). The studies reviewed by Grabe et. al. also

i ndicated that quality of the image nmade a difference in the intensity
of arousal, the feelings of "reality," and in recall of the inmages.
Hence it seens fairly obvious fromthese studies that the psychol ogica
i mpact of seeing a story presented in a well-produced and phot ographed
novie on a very large screen would be vastly greater than seeing the
same story on a hone TV set.
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the viewer's visual field taken up by the inmage increases. '™
Al t hough these studies are nostly confined to television, it
should follow that the vividness of seeing material on a novie
screen (even a shrunken one in the local multiplex) is vastly
greater than that of seeing it on a TV screen. ®

Sone studies indicate that negative material is nore
arousi ng and better recalled than positive material, which should
al so enhance the effect of the negative |awer portrayals film
vis a vis the positive ones on television.'™ Sadly, it seens
clear that a political candidate gets nore bang for the buck from
a nasty, negative TV commercial about the opponent than a
positive piece about himor herself. It has al so been suggested
that images are nore likely to be recalled if they are

distinctive, that is different fromthe information the viewer is

1 |n nore technical |anguage, when naterial is presented on a |arger
screen, viewers seemless aware that their experience is a "nedi ated"
event (neaning seen in an artificial mediumlike filmor television),
as opposed to an observation of reality where the viewers are present
(as if they are viewing it through an open wi ndow). See Matt hew
Lombard & Theresa Ditton, At The Heart of it All: The Concept of
Presence, 3(2) J. of Computer Mediated Comruni cati on,

http://ww. ascusc.org/jcnc/ (1997). This article contains an
extensi ve and very hel pful bibliography.

102 Granted, one could watch a tel evision show on a very |arge home TV
screen; sonmeone else could see a novie video on a small TV screen. The
argunents for the vividness of novies over TV based on screen size or
on the dynanmics of a trip to the novie theater don't apply to novies
consumed in the formof rented videos or seen on cable.

103 gee Anni e Lang et.al., Negative Video as Structure: Emotion,
Attention, Capacity, and Memory, -- J.of Broadcasting & Elec./Mdia 460
(Fall 1996) (introduction of negative material in news broadcast

i ncreases nenory capacity viewer allocates to that material and ability
to recall that material); John Newhagen and Byron Reeves, The Evening's
Bad News: Effects of Compelling Negative Television News Images on
Memory, 42 J. of Communic. 25 (Spr. 1992) (negative news video enhances
menory and i nproves speed of recall of material presented after the
negati ve vi deo).
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accustoned to receiving.' Thus a few negative images of |awers
in the novies mght be perceived quite intensely when viewers are
accustoned to seeing nore positive inmages of |awers on
t el evi si on.
For these reasons, | believe that the positive inmages of
| awyers on tel evision do not swanp the negative i mages of |awyers
in dramatic film Filmis an extraordinarily powerful tool for
i nfl uenci ng heuristic reasoni ng, considerably stronger than
tel evised dramatic series. Thus filmand tel evision worked at
Cross purposes during the last two decades, with TV casting a
positive influence on public opinion of |awers and novies
casting a negative influence. Probably, the net effect was
positive, given that people consunme so nmuch nore TV than film
but it also seens likely that the negative filns partly cancelled
out that positive inpact. |If the negative filns had not been
made, public opinion mght not have turned as sharply negative
toward | awers as it did. And a final, perhaps unnecessary
caution: As previously noted, there were many factors at work
during the last two decades that tended to depress the public's
perception of |aw and | awers.'® Probably separately, and
certainly together, these factors were nore powerful than the
effect of either filmor television in affecting public opinion.
1. PORTRAYALS OF LAWERS I N THE MOVI ES
This section docunents ny assertion that the portrayal of

lawers in filmtook a sharp turn toward the negative during the

104 Shrum note 80 at 408
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1970's.'% Particularly during the 1950's and 1960's, |awers in
filmtended to be decent people and ethical, conpetent
professionals. Starting in the 1970's, just the opposite. |
first address some serious mnethodol ogical issues. | then

offer a statistical summary of filns with inportant |awers
characters, focussing on positive filns of the past and negative
ones of the present. | then discuss in greater detail sone of the
negative characteristics of lawers painted in recent filnms. A
detailed list of the filnms conprising that summary i s contai ned
in Appendi x A

A.  Methodol ogi cal [ssues.

This project presents sonme serious nethodol ogi cal problens
that | would |ike to address here. M/ assertions are based on
critical judgnents about the personal and professional
characteristics of lawers in film?'® | have classified a

character as negative if information furnished about the

105 see notes 40-65

106 For a similar effort to analyze the personalities of lawers in
literature, see Richard Weisberg, POETHICS 35 (1992). Wisberg's book
focuses on how a | awyer comuni cates, how a | awyer treats people and
groups outside the power structure, how a | awer reasons, and how a

| awyer feels. While my typology is necessarily different from

Wei sberg's, | acknow edge ny debt to his anal ytic method.

07 This article is like a filmgenre study in the sense that it surveys
a large body of filnms produced over a long period of tinme that are
connected by a common thene: |awers as significant characters.

However, this array of films fits no recognized genre. It includes a

| arge number of courtroomfilms (which | do consider to be a film
genre), but it also includes representation from numerous other genres
(such as conedi es, mel odrama, gangster films, or conedies). See N ck
Browne, ed., REFIGURI NG AMERI CAN FI LM GENRES (1998); Andrew, note 68 at 5;
David A. Black, LAWIN FILM RESONANCE AND REPRESENTATI ON (1999) (treating all
films about |aw as "reflexive," nmeaning they are story-telling about
story-telling).

108 gSee Bl ack, note 107, ch. 3 (discussing necessity to critically

anal yze |l arge body of filnms about |aw).
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character in the filmsuggests to ne that I would not want this
individual as a friend or as my lawyer

Ideally, at least, I'd like ny friends to be warm | oyal,
consi derate, reasonably cheerful people who treat their famlies
and co-workers well and have no najor character flaws, major bad
habits, or bad personal ethics. | want ny |awer to be
conpetent, ethical, and devoted to assisting me with ny | egal
problens. |f | wanted a character both as ny friend and as ny
lawyer, | classified the character as positive. Wen filns had
several |awers, nore or |ess bal anced between positive and
negative, | classified the filmas m xed.

This analytical method is problematic for many reasons.
The chall enge was to cone up with a nmeasuring scal e that enabl ed
nme to nake a binary judgnent about |awers in an array of
hundreds of films united only by the fact that they contain one
or nore significant |awer roles. Sone of these novies are about
| aw and the | egal system such as courtroomfil ns. These filns
often furnish little information about what the |awer is like as
a human being. OQher filns are not about law at all but sinply
include | awers as dramatic characters. These filns often
furnish little informati on about what the lawer is |like as a
professional. Sonme filnms did not offer enough personal or
prof essional information to nake a judgnment and | excluded those

films fromthe survey. Asking the friend/|lawer question permts

109 See Charles Fried, The Lawyer As Friend: The Moral Foundations of the
Lawyer-Client Relation, 85 Yale L.J. 1060 (1976) (lawer's obligation
to clients is sane as to a friend).
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nme to test and classify both Iaw and non-law fil ns that have
| awyer characters. It also permts nme to grapple with the
fundanental question to which this article is addressed: how
woul d a nmenber of the general public view |l awers if his or her
only source of information on the subject cane fromthe novies?
The subjectivity of the standard is a serious
met hodol ogi cal probl em because it is wholly a function of ny
personal critical judgnment. Cbviously, these are judgnments based
on nmy personal opinions and experiences.' You have a different
set of opinions and |ife experiences and you probably represent a
different generation than mne (and possibly different education
gender, race, or class). Mreover, each of us is inposing our
current personal and professional standard on filnms nade many

years ago, when people night have held views about the

10| was particularly inspired in pursuing this approach by the work of
Jani ce Radway. Radway is an em nent professor of literature at Duke
University. See A FEELING FOR BOOKS: THE BOOK- OF THE- MONTH QLUB, LI TERARY TASTE,
AND M DDLE- CLASS DESIRE (1997). Radway's book is a nmoving account of her
|l ove affair with books and a fascinating ethnographic and historica
exploration of the Book-of-the-Month Club. It is unapologetically
i nformed by her personal and pl easurabl e experiences with "niddl e-brow
books and her personal reactions to the data she accunmul ated and the
peopl e she net. Just to select one of many such passages, Radway
writes, after appreciatively quoting a Club editor's report on the book
Beloved:
| loved the way the Book-of-the-Month editors tal ked about books
and about reading. Once again, their talk conjured ny past. The
editors renmi nded ne of the librarian at the Edward H. Bryan
el ementary school, a cheerful, hel pful woman whose nane | had
forgotten but whose ani mated way of describing books | recalled
with surprise and great pleasure... She had a way of draw ng
pi ctures with her words, of painting the vista that prom sed to
open fromwi thin the pages of a book. The... Club editors sounded
just as she did... Books at the ... Club, Iike books in that
secret space of ny grade school library, appeared before nme as
magi cal objects. In both places, reading seened to exist as an
uncanny pleasure, an act that was wierdly private but deeply
social as well. | felt intense satisfaction at encountering this
vi ew of readi ng again.
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appropri ate conduct of |awers, or about personal norality, that
are different than those held today. 1In short, | situate this
work within the broader category of narrative scholarship in

whi ch the author draws on his or her own experiences or other
anecdotal data in fornmulating or testing hypotheses. '

Even if we have the sane standards for picking our friends
and | awyers, 2 you may well strike a balance of the good and bad
poi nts of a nuanced character that is different from m ne.
Necessarily, forcing a nuanced character into a positivel/negative

113

slot is arbitrary. A particular problemis presented by

characters who describe an arc, changing frombad to good in the

ld. 115-16.
111 see generally Kathryn Abranms, Hearing the Call of Stories, 79 Calif.
L. Rev. 971, 1012-17 (1991) (defending narrative schol arship); Danie
A. Farber & Suzanna Sherry, Telling Stories Out of School: An Essay on
Legal Narratives, 45 Stan. L. Rev. 807 (1993) (questioning val ue of
narrative scholarship); Edward L. Rubin, The Practice and Discourse of
Legal Scholarship, 86 Mch. L. Rev. 1835 (1988) (inherent subjectivity

of all legal scholarship, whether normative or descriptive).

12 |n the case of lawers who are prosecutors, | substituted the
question "would | want to hire this individual to work for me if | was
the district attorney?" As district attorney, | want |awers who are

| oyal , dedicated, tenacious, and conpetent but al so ethical and
pr of essi onal
113 As a thought experiment, let's take the two nost inportant |awers in

A Civil Action (1998), a film npost readers of this article will have
seen (or at least will have read the book which the filmfollows quite
cl osel y). | classified the | awers as "negative." Do you want
plaintiffs' |lawer Jan Schlictmnn as your |awer and friend? | say

no because of his poor judgnment at many points in the litigation
process as well as his materialismand obsession with work. He
clearly has no time or energy for his friends. But you m ght say yes
because of his loyalty, warnmh, and zeal. How about defense attorney
Jeronme Facher as attorney and friend? | say no, because | found his
personality as portrayed in the filmoff-putting. You m ght say yes,
because there was nothing terribly wong with his personality and he
did a good job representing his client. See A Civil Response, 19
Calif. Lwyr. 15 (March, 1999) (letter by Facher conplaining that his
personality is nmuch better than as described in the book or in a book
review to which he took exception).
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course of the film | tend to classify these characters as bad,
but you may di sagree. |Indeed, you m ght argue that nost heroic
characters are required by the conventions of narrative to
overconme some personal flaw. Certainly, it's true that nost of
the "good" |awers in my array have at |east sone negative
character traits or else they would be uninteresting as dramatic
characters. The difference is obviously one of degree and, once
again, we may wel |l disagree about where the |line should be drawn.
You might come up with an entirely different response to
t he question of whether you'd Iike the novie | awer as your
friend, since you may | ook for different personality
characteristics in your friends than | do. O you mght come up
with a different response to the question of whether you' d want
to be a client of the awer in question. You rmay be either nore
or less sensitive than | amto a |lawer's ethical flaws or
behavi or foibles. |Indeed, nmy criteria for selecting a | awer
(that the individual be at |east noderately respectful of ethical

constraints) is probably different fromnost people's. Mst

114 For exanples, in The Verdict (1982), Frank Galvin starts out as an
al cohol i ¢ anbul ance chaser who conpletely neglects his clients. After
an epi phany, he turns into a zeal ous and successful advocate. In The
Mighty Ducks (1992) , Gordon Bonbay is a thoroughly repellent |awer--an
arrogant, msogynistic, materialistic, work-obsessed, drunk-driving
creep. He is assigned to coach a peewee hockey team as community
service and experiences a mracul ous personality transformation. In
Curly Sue (1991), lawer G ey Ellison starts out as a col d-hearted
materialistic bitch; after she takes a honeless man and a cute little
girl into her honme, she becones sweet and cuddly. In Regarding Henry
(1991), Henry Turner is a cold, rude unethical |awer who norphs into a
saintly, lovable creature after a near death experience. | am nore
persuaded by the before than the after and classify Galvin, Bonbay,

El lison and Turner as negative. To me, the before part is the
filmaker's statenent about what | awyers are really like, except in the
unlikely event that fate gives them a personality transplant.
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clients are indifferent to their |lawer's ethics, except insofar
as the ethical issue inpacts themsuch as the | awyer having a
conflict of interest or charging unreasonable fees. A |lot of
peopl e want their attorneys to act |like junkyard dogs.'*®

The question about whether |'d want the person as ny | awer
is really designed to give some purchase on the broader question
of how this filmportrayal would nake an ordi nary vi ewer (who, of
course, is not a client) feel about |awers as professionals.
But here there is a further problem | regard | awers who betray
their clients as bad | awers and | awers who capably and
ethically represent unpl easant or disgusting clients as good
lawers. In all likelihood nost viewers would disagree with e
on both counts. The average person probably appl auds | awyers who
betray repellent clients' or who break ethical rules right and
left for attractive clients. But the public probably dislikes
| awyers who capably and ethically represent repellent clients.

I can only hope that you will share enough of ny critica

7

judgments to nmake this project nmeaningful.' Even if you reject

115 See Post, note 7 (people want their own |awers to manipul ate the
system even t hough they condemm | awyers who do it for others).

116 There is little doubt that the audi ence enpathizes with | awers who
act unethically or break the law to achieve justice, as in And Justice
for A1l (1979) or the remamke of cCape Fear (1991). See Post, note 7 at
381-82 (1987) (referring to this thenme in older filns such as Talk of
the Town (1932)).

117 UCLA Law School's | aw and popul ar culture sem nar viewed the classic
| awyer film Counsellor at Law (1933), discussed in text at notes 144-
45. Wthout telling themwhy | wanted to know, | asked themin their
pre-class homewor k whet her they would want the |ead character, George

Sinon, to be their friend or their lawer; | also asked for reasons.
Since ny co-teacher Paul Bergman and | find Sinon to be positively
portrayed as a human being and as a | awer, | was unprepared for the

class' reaction: they felt just the opposite. Only 4 people wanted him
as a friend; 14 did not. And only 4 people wanted himas their | awer
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the attenpt to count positive and negative portrayals as an
exercise that is neaningl ess, excessively subjective, or
reductionist, | hope you will share ny perception that there has
been a sea change in the way | awers are portrayed in filns of
the last twenty years or so. The narrative accounts in Parts B,
C and D may hel p to persuade you

Anot her set of methodol ogi cal issues concerns the choice of
films. My conclusions are based on the study of 289 fil ms® which
either ny research assistants or | were able to view. ™ Sinply

generating a list of films with significant | awer characters is

(not the same 4); 13 did not. The cl ass nenbers who didn't want Sinon
as a friend gave as their reasons that he was too wapped up in work,
too selfish, too nmuch of a social clinber, or spoke to people too
abruptly. On the "lawer" question, nost class nenbers cited his

dubi ous ethics (in one case Sinobn increased a client's bill because he
had just made a probably uncollectible loan to a friend of his wife).

This little experinment underlines the extrene subjectivity of the
critical project in this article--many readers will not share ny
critical judgnents. On the other hand, this experinment suggests a way
by which ny hypotheses about |awers in filmcan be tested and
falsified. People mght wish to performnore extensive survey
experinments in order to find out what viewers thought about film
| awyers and to correlate views about |awers with the filns the
respondents have seen.

Counsellor at Law was the first |law novie that students in the
sem nar viewed critically, so they tended to nake absol ute judgnments; |
have seen hundreds of them and tend to nake nore conparative judgnments.
Also it may be that |aw students in their 20's can't really inmgi ne
havi ng a power house lawer in his late 40's or early 50's as their
friend. Law students nmay also be insufficiently synpathetic to the
fact that | awers cannot be saints; they constantly have to nake cl ose
calls with respect to ethical dilenmas.

118 This project furthers the goal of accurulating data on popul ar |ega
culture for purposes of further analysis. See Anthony Chase, Toward a
Legal Theory of Popular Culture, 1986 Wsc. L. Rev. 527, 549-63. W
approach neets Chase's criticismthat the study of |egal popul ar
culture should not be linmted to courtroomfilns. Id. at 565. On the
other hand, | make no claimthat there is any genre classification
broad enough to include all of the filns | studied since nany of them
have little or nothing to do with law. See note 107.

119 My research assistants wote up detailed summaries of the plot and

| awyer portrayals in the filns they viewed; they applied the sane

bi nary standards as | did. M judgnments were based on their sunmaries
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itself a challenging project which | tried to address as
systematically as possible.® The sanple is far fromconplete,
because | have surely failed to identify many filnms with | awyer
characters. Readers of this article are likely to be filmfans
and wi |l undoubtedly come up with sone |'ve overl ooked.* Many
of the films |I did identify were unavailable to be viewed (given
reasonabl e constraints on time and resources) because they have
never been rel eased on video or shown on cable during the tine
frame of this research. Another criticismis that the filns are
equal |y wei ghted, regardl ess of whether they were smashes or

di sasters at the box office, classic cinema or instantly
forgettable trash.' Wth all that said, | neverthel ess feel

confident that | eval uated enough filnms to make defensible

and ny discussions with them |If | was in doubt, | saw the film
nmysel f.
120 To assenble this array of films, | started with the 106 courtroom

films discussed in the text and appendi x of Paul Bergnman and M chae
Asi now, REEL JUSTICE: THE COURTROOM GOES TO THE MoviES (1996), plus the
nunmerous courtroom films that have been rel eased since we conpleted

work on that book in 1995. | added all of the non-courtroomfilns with
significant | awer characters that | could find or that the experts |
consulted could think of. | also did a database search for the words
"l awyer," "attorney" and "courtroont in the plot sunmaries and Maltin

summaries in the invaluable Internet Movie Data Base which contains
data on 170,000 films. The URL is http://us.inmdb.com . This search
turned up references to hundreds of additional filnms, many of which
wer e unavail abl e.

21 1f you're in that category, |'d wel come your email calling ny
attention to filnms not nmentioned in Appendix A that neet ny criteria.
My email address is in * and the criteria are in text at notes 123-28.
I'd al so wel cone di sagreeing opinions on my classification of the
films.

122 Financial information is difficult to come up with for older films
and time constraints prevented ne fromattenpting to obtain it. Ohers
who wish to follow up nmy research m ght assenble this data and wei ght
the filnms by the nunber of people who actually saw themin the theater
on video, or on cable. Pre-1980 filns that were box office duds or

whi ch are considered utter trash are unlikely to be avail able on video
or shown on cable so nost of themare not included in the array.
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j udgnents about the way that | awers have been portrayed in film
from 1929 to date.

Mor eover, ny met hodol ogy can be chal |l enged because |
excluded quite a few pictures that have | awer characters. |
excl uded | aw students and | aw professors in their academc
roles.™ | avoided films with plots set before the 20'" Century'
and filnms set in foreign |legal systens.!® As a concession to the
shortness of life, |I excluded filns made before 1929, '?
docunentaries, and filns made for television. | didn't study
west erns (where crooked | awers often appear). Some gangster
pi ctures (which often feature the traditional nouthpiece for the

nob) and mnusicals or dance filns are included, but ny coverage of

123 Exanpl es of pictures excluded for this reason: Paper Chase (1973),
The Pelican Brief (1993), Frisco Lil (1942), Soul Man (1986), Witness
to Murder (1954).

124 Exanpl es of pictures onmtted for this reason: Young Mr. Lincoln
(1939) or Sommersby (1991).

125 Mpst films set in foreign legal systens were seen by few Anericans;
those that were seen would be unlikely to influence or reflect Anmerican
publ i c opinion about the imges of Anerican |awers. Thus | omitted
films |ike Scenes from a Marriage (1973), Z (1969), Breaker Morant
(1980), The Letter (1940), or A Question of Silence (1983). Perhaps
arbitrarily, | left Canadian |awers in (on the theory that audi ences
woul d not differentiate Canadi an and American | awers given the
simlarity in procedures) but took English or Australian |awers out
(the wigs and all that). It was painful, but | had to exclude The
Paradine Case (1947), Libel, The Winslow Boy (both the 1950 origi na
and 1999 renmake), The Gay Divorcee (1934), and Wwitness for the
Prosecution (1957) . Pictures |like The Advocate (1994) , The Life of
Emile Zola (1937), or A Man for All Seasons (1966) were onmitted both
because they were set in foreign | egal systens and too far back in

hi story.

126 Numer ous | awer and courtroomfilns pre-date the sound era, many of
them quite negative in tone. See Carol J. Clover, "God Bless Juries,"
in Nick Browne, note 107 at 257-59. A nore conpl ete account of the
phenonenon di scussed in this article would certainly include silent
film
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these genres is undoubtedly inconplete.* Finally, |I didn't count
films that provided too little infornation about the |awer
characters or films where | awers were very mninor characters.'®

| al so counted separately filnms that purport to be based on
true stories.' The reason for doing so is that quite a few such
films were nade in the 1980's and 1990's (far nore than in
previ ous decades).™ True stories are at |east sonmewhat
constrained by the actual historical facts and in many cases the
true story was worth telling |largely because sone | awyers acted
in a brave or noble fashion. By separating out the true stories,
the trend toward negativity of |awer portrayals in the
fictitious stories stands out nore clearly. ™

So, after all this prelimnary throat clearing, here is a
sunmmary of my critical evaluations of the | awer character in 289

films arranged by decade: '*

127 These excl usions and oni ssions occurred partly because of time
limtations and partly because | believe that viewers would be unlikely
to make general judgnents about the character of |awers in Anmerican
society from seeing | awyers functioning as gangsters or cutting crooked
| and deals in the old west.

128 gserial Mom (1994), Irreconcilable Differences (1984), Fried Green
Tomatoes (1991), The Great Lie (1941), and The Awful Truth (1937) are
exanpl es of pictures excluded because the |awer roles were

i nsignificant.

129Thi s category does not include filns that are in fact based on true
stories but are not so identified. Philadelphia (1992) is an exanple
of a film based on actual events but not so identified in the film

10 It is possible that true stories may be considered nore authoritative
than fictitious stories by viewers who use information gl eaned fromthe
films to formopinions. As a result, the primarily favorable true

| awyer stories in the |ast couple of decades may counteract the
primarily negative tone in fictitious stories.

Bl Filmtheorists have traditionally differentiated fictitious films
and filns based on true stories. See Andrew, note 68 at 115.

132 A detailed list of the filnms sumarized in this table is contained in
Appendi x A This may seem|ike a large nunber of films, but it is
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YEARS PCS. NEG M XED TOTAL % PCS % NEG %V XED

1990- 99 34 38 9 81 42 47 11
1980- 89 14 18 8 40 35 45 20
1970-79 7 11 1 19 37 58 5
1960- 69 16 4 1 21 76 19 5
1950- 59 34 11 2 47 72 23 4
1940- 49 26 11 4 41 63 27 10
1929- 39 25 14 1 40 63 35 2

However, if the true stories are excluded, the relative
wei ghting, especially in the 1980 and 1990 | awyer filns, | ooks

sonewhat different, is considerably nore negative.

YEARS PCS NEG MXED TOTAL %PCS YNEG %V XED
1990- 99 25 37 9 71 35 52 13
1980- 89 12 18 8 38 32 47 21
1970-79 7 11 1 19 37 58 5
1960- 69 14 4 1 19 74 21 5
1950- 59 29 9 2 40 73 23 5
1940- 49 24 12 4 40 60 30 10
1929- 39 24 14 1 39 62 36 3

These eval uations constitute ny support for the basic
assertions of this article. The benign treatnment of |awers from
t he begi nning of the sound era until the 1960's began to change

during the 1970's. During that decade, as well as the 1980's and

only a tiny fraction of the total nunber of filns out there. The
I nternet Movie Data Base, note 120, includes reference to 190,727 filns
of which 157,120 were rel eased theatrically.
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1990's, typical l|awer portraits turned strongly and consistently
negative. Thus, of the 71 fictitious |lawer filns of the 1990's,
the lawer or lawers in 37 of the filnms were bad; in an
additional 9 filnms, there were one or nore bad | awers along with
sone good ones (the "m xed" category). Thus, 65%of the filns of
the 90's had at | east one bad lawer. Simlarly for the 1980 s--
in 38 fictitious lawer filnms, the lawer or lawers in 18 were
bad; in an additional 8 filns, there were one or nore bad | awers
along with sone good ones. Thus 68% of the novies of the 80's
had at | east one bad lawer. In short, in about two-thirds of
the fictitious lawer filnms of the 1980's and 1990's, there is at
| east one negatively portrayed | awer.

Parts B. C. and D. contain narrative treatnment of |awer
portrayals in filmhistory. Part B. considers pre-1970 fil ns
al ong with Hol Il ywood sel f-censorship. Part C takes up the filns
of the 1970's. Part D. considers the filnms of the 1980's and
1990' s. | hope that readers who reject the nethodol ogy enbodi ed
in nmy binary positive/negative classification will neverthel ess
be persuaded of ny basic thesis by the narratives that follow.
B. Movie |awers: 1929-1969

Fi | mmakers have produced countl ess novi es about | awers,
dating back to the earliest days of film Especially during the
1950's and 1960's, these imges were sel dom negative. In the

Depression-era filns of the 1930's and the cynical, filmnoir era
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of the 1940's, a significant nunber of negative portrayals
appear ed®® but positive portrayals easily predoni nated.

1. The Production Code. For many decades, beginning in
the 1920's and continuing until 1968, American filnms were subject
to a regime of self-censorship.™ The industry reluctantly
enbraced sel f-censorship in order to head off federal, state and
| ocal regul ation of novie content (a serious threat, since during
nost of this period filnms were not accorded First Anendnent
protection).' Self-censorship al so appeased various voca
critics such as the Catholic Church. The Hays Code was adopted
in 1930; it sprouted teeth in 1934 when the Production Code
Adm ni stration (PCA) acquired censorship powers over every film
Joseph |I. Breen presided over the PCA for many years with great
skill and zeal. No filmcould be distributed without a PCA

seal . ®® (ne possible explanation for the relatively benign

133 See Thomas Doherty, PRE- CODE HOLLYWOOD:  SEX, | MVORALITY, AND | NSURRECTI ON
I N AMERI CAN CI NEMA 1930- 1934, 58-67 (1999) (Depression era films targeted
greed of all of the professions that had profited fromthe 1920's

i ncluding | awyers).

134 sSee M chael Asinow, Divorce in the Movies: From the Hays Code to
Kramer vs. Kramer, -- Legal Studies Forum -- (forthcom ng 2000).

135 Mutual Film Corp. v. Industrial Conmin of Chicago, 236 U S. 230
(1915), held that the free speech and press provisions in the Chio
constitution did not apply to filnms; they could be regulated |ike any
ot her business. At that tine, the First Anendnent did not apply to the
st at es. Mutual Film was not overruled until 1952. Joseph Burstyn Inc.
v. Wlson, 343 U S. 495 (1952).

136 For discussion of state and | ocal governnent censorship, the Hays
Code of 1930, and the Production Code Admi nistration of 1934, see

Robert Skl ar, MovliE- MADE AMERI CA 30- 32, 126-32, 171-74, 295-97(1994);
Thomas Doherty, note 133 at 319-46 (1999); Mark A. Vieira, SININ SOFT
Focus: PRE- CODE HoLLYwooD 6- 18, 162-93 (1999); Jack Vizzard, SEE NOBVIL: LIFE
I NSI DE A HOLLYWOOD CENSOR (1970); Gerald Gardner, THE CENSORSHI P PAPERS: MOVIE
CENSORSHI P LETTERS FROM THE HAYS OFFI CE 1934 TO 1968 (1987); Richard S.

Randal | , CENSORSHI P OF THE MoviES (1968); Raynond Mol ey THE HAYs OFFi CE (1971).
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treatnent of |awyers fromthe 1930's to the 1960's is that the
censors bl ocked the production of negative | awer fil ns.

One of the precepts of the Hays Code was that "Il aw -
natural, divine, or human--shall not be ridicul ed, nor shall
synpathy be created for its violation.” Mreover, "special care”
was to be exercised with respect to "titles or scenes having to
do with |l aw enforcement or lawenforcing officers."™  Because
of the latter provision, it is likely that the Code caused
prosecutors to be portrayed nore favorably than they would
ot herwi se have been. **®

Most | awyer novies produced while the Code was in effect
contai ned positive portrayals of lawers. It is hard to say
whet her the Code had anything to do with that fact. One
chronicler of the Code, witing in 1945, states that the PCA
always tried to apply its principle of "conpensating values"* to
the portrayal of |awyers: bad or unethical |lawers had to be
puni shed so that the audi ence would believe that "the w ong

| awyer was wong and the right lawer was right."* This

137 The Hays Code is reproduced at Doherty, note 133 at 347-59; Vieira,
note 136 at 214-18. One of Breen's guidelines states: "The judiciary
and the machinery of crimnal |aw nmust not be presented in such a way
as to undermne faith in justice. An individual judge, or district
attorney, or jail warden nmay be shown to be corrupt; but there nust be
no reflection on the law in general, and the offender nust be

puni shed." Vieira 219; Mley, note 136 at 103.

138 See Gardner, note 136 at 39 (letter requiring that the script for
The Maltese Falcon del ete Sam Spade's negative references to the
district attorney "to get away from characterizing nost district
attorneys as nen who will do anything to further their careers").

139 "Conpensating val ues" neant that stories nust contain at |east
sufficient good to conpensate for any evil they relate, so that in the
end the audience feels that evil is wong and good is right. See
Breen's guidelines, Vieira, note 136 at 219.

140 Mpley, note 136 at 115.
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gui deline did not require that filns show good | awers, however;
it merely required that bad |lawers (like crimnals or |oose
wonen) be appropriately punished in the end. ' In several
i nstances of post-1934 negative | awer novies, the Code Ofice
obj ected to numerous aspects of the filmbut did not nmention the
negative attorney portrayals. O the el even negative | awer
novies in the 1930's, six postdated the creation of the PCA in
1934, two were nmade in 1934, and three predated 1934.

On the other hand, several pre-Code negative |awer filns
were renmade after the Code cane into effect. The negative | awyer
portrayals are toned down.' This suggests that the PCA may have

pushed fil mmakers in the direction of |ess negative | awer

141 The Code Office conpl ai ned about the negative |awyer portrayals in
Roxie Hart (1941), discussed at notes --, infra. The Ofice objected
to the fact that the prosecutor and the judge were held up to ridicule.
The PCA al so conpl ai ned that defense |awer Billy Flynn suborned
perjury and seened to get away with it. The concern was nore the | ack
of conpensating values than the fact that Flynn was shown negatively.
Letter fromthe PCA to Jason Joy, April 25, 1941. This letter is on
file in the Herrick Library. See note *.

142 For exanple, the Office was critical of Angels with Dirty Faces 0N
several grounds but did not mention the very negative portrayal of
attorney Janes Frazier (Hunphrey Bogart). Gardner, note 136 at 48-49.
Simlarly, the Ofice made no objection to the negative attorney
portrayal in Mr. Deeds Goes to Town. |Id. at 104. The classic film The
Letter (1940) deals with a successful |awer-client conspiracy to bury
critical evidence and put on perjured testinony. The client (Leslie
Croshby, played by Bette Davis) comes to a bad end. |In contrast, Leslie
gets away with it in Somerset Maughaml s short story (from which the
filmwas derived), a difference that could be attributed to the

O fice's insistence that crine nust not pay. However, nothing bad
happens to the I awer. Apparently the |awer's behavior presented no
probl em for the Code O fice, but many other elenents of the story gave

rise to intense concern and had to be rewritten. 1d. at 78-79. (The
Letter is set in Malaya so is excluded fromthe filns sumarized in
Appendix A). | examned the files at the Herrick Library, see note *

supra, on The Lady from Shanghai (1948), Mr. Deeds Goes to Town (1936),
and The Strange Love of Martha Ivers (1946), all sharply negative

| awyer novies of the 1930s and 1940s and found no criticismof the
negati ve | awyer roles.
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portrayals. On the whole, however, | don't believe that the
Producti on Code had nmuch to do with the largely benign treatnent
of lawers in filmfromthe 1930's to the 1960's (other than the
treat ment of prosecutors).

2. The 1930's. One of the finest lawer filns ever nade,
Counsellor at Law (1933),' effectively captures the stressful
nature of |aw practice. Lawer George Sinon (John Barrynore)
canme froma poverty stricken background on the | ower east side.
Through brains, anbition and energy, he achieves a successful |aw
practice and relative affluence. He has one foot in the
i mm grant Jew sh culture he cane fromand the other foot in waspy
New York society. Sinon cares deeply about his famly, his
clients, and his co-workers (both staff and | awers). Yet Sinon
is no saint. He commts the occasional ethical |apse, and gets
introuble for it. He's a conplicated and enigmati c character
on balance | would like himto be ny friend and ny | awer. '

Despite the general hostility to all professionals in
Depression era filns, the majority of 1930's filns present
lawyers in a warm benign way.' Mst of the exceptions occur in
gangster flics where | awers appear as nout hpi eces for the nob.

At the end of the decade, the superb gangster epic The Roaring

143 Conpare The Girl Who Had Everything (1953) wWith A Free Soul (1931);
The Man Who Talked Too Much (1940) with The Mouthpiece (1932).

144 Unfortunately, this wonderful film has never been released on video.
It is based on a fanmous stageplay by El ner Rice.

145 W senminar did not agree. See note 117.

146 See note 133.

147 Thus in Lady by Choice (1934), attorney Johnny MII|s does wonderful
pro bono work for a honeless woman. |f anything, this decent fellowis
a bit of a goodie-two-shoes.
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Twenties (1939) foregrounded a | awer any nother woul d be proud
of. The filmfollows the careers of a trio of World War |
survivors. Lloyd Hart (played by Jeffrey Lynn) becones a | awyer
The other two, Eddie Bartlett (James Cagney) and Ceorge Hally
(Hunphrey Bogart) are partners in a bootl eggi ng busi ness and
clients of Hart. Hart knows that his clients and war buddies are
boot | eggers, but his legal work strictly concerns the legitimte
side of their business (running a taxicab fleet). Wen he finds
out how viol ent the bootl eggi ng busi ness has beconme, he bails
out. Utimately he becones a crusading district attorney and
starts prosecuting gangsters, including Hally. Hart also rescues
Bartlett's ingenue girlfriend Jean froma life of sin. This was
the typical way | awers were shown in the old days--honest,
brave, and nobl e.

3. The 1940's. Many filnms of the 1940's cast |awers in a
favorable light. One of the best is the great conedy Adam's Rib
(1947). In this film |awers Adam and Amanda Bonner are a
married couple who oppose each other in a crimnal case. Adam
(Spencer Tracy), the prosecutor, is a |ovable curnudgeon who
can't quite handle the situation. He feels that Amanda is
nocking the law that he reveres. Katherine Hepburn plays Aranda,
the defense | awer. She enmerges as a wonderful character--a
skillful, dedicated |lawer in a pro bono case, a loyal friend, a
loving wife. Wwo wouldn't |ike and respect |awers if they were

anything |like the Bonners?
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In the 1940's, nunerous filns in the filmnoir genre
portrayed | awers negatively. For exanple, in the noir classic
Force of Evil (1948), the protagonist is Joe Mrse (John
Garfield), a Wall St. |awer who represents thugs involved in the
nunbers racket. Morse has crossed over fromlegally proper
representation into deep involvenent in his clients' crimnal and
fraudul ent activity. Yet Mrse's portrayal is rich and very
conpl ex; he takes trenmendous risks to protect his downtrodden
brot her (who has a small time nunbers business) and in the end he
turns away fromcrine.

4. The 1950's. The classic film Anatomy of a Murder
(1959) features small town | awer Paul Biegler (Janes Stewart)
who is largely unconcerned with noney and does an out standi ng job
in representing his client in a nmurder case.'*® He pushes the
et hics envel ope on client coaching a bit, but, at least in the
eyes of nost crimnal |awers, he stays within accepted limts.
Biegler is a good friend and a fine enployer (though a bit shaky
on neeting his payroll). H's opponent, the icy prosecutor C aude
Dancer (George C. Scott), is equally conmtted and skillful--

t hough he blunders in the end. And the judge is a dream '

148 sSee Weisberg, note 106 at 54-55, which lists the characteristics of
the great literary |lawers: "verbal manipul ation, apartness,

di strustful ness, ethical relativism frugality and bachl erhood, and

pl acenment on the fringes rather than the center of life." Biegler fits
this list of attributes Iike a gl ove.

149 Many other 1950's filns treated | awers as heroic characters.
Recal |, for exanple, The Caine Mutiny (1954) (Barney Greenwal d's cross-
exam nation of Cpt. Queeg) or Trial (1955) (law professor David Bl ake
saves the day despite Conmuni st conspiracy to convict his client).
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5. The 1960's. In this decade, sone inspiring filns like To
Kill a Mockingbird (1962) or Inherit the wind (1960) cane cl ose
to nomnating |lawers for sainthood. More realistic, but stil
hi ghly positive, were nunerous filnms |ike Cape Fear (1962). In
this film Sam Bowden (G egory Peck) is a fine | awer and | oving
fam ly man unjustly tornented by Max Cady (Robert Mt chum
agai nst whom Bowden had testified as a witness nany years before.

The remake of Cape Fear (1991) contrasts sharply with its

predecessor. ' In the renake, Bowden (N ck Nolte) had represented
Cady (Robert DeNiro) in a rape case years before. Wanting to see
his vicious client get convicted, Bowden unethically tanked the
case by burying a report about the victims promscuity.
Moreover, in the renmake, Bowden had been unfaithful to his wife
on nunerous occasions and was preparing to have another affair
(or perhaps had already started it). The contrast between the
two versions of the story speaks vol unes about the way film
| awyers were portrayed in the past and present.™

Anot her typical and noteworthy 1960's |awer filmis Town
Without Pity (1961) , probably the best filmabout a rape trial
ever made. Col onel Pakenham (E. G Marshall) prosecutes four
Areri can sol di ers accused of gang raping a German girl; Mjor

Steve Garrett (Kirk Douglas) defends them Garrett tries

150 gee Richard Sherwin, Cape Fear: Law's Inversion and Cathartic
Justice, 30 U.S. F.L.Rev. 1023, 1026 (1996)(all lawers in the film

i ncl udi ng Bowden, are shown as "unethical ... self-interested, cynica
mani pul ators of the system or as pretentious buffoons").

Bl Similarly, in the remake of The Postman Always Rings Twice, |awyers
are portrayed much nore negatively than in the original. MaM (1946);
Lorimar (1981).
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desperately to plea bargain the case, partly because rape is a
capital offense, but al so because he dreads the ordeal of a rape
trial. Yet he does his job; his cross-exam nation of the victim
denol i shes her credibility. As in many rape prosecutions, the
victimis put on trial and revictim zed. Both attorneys are
good peopl e, each doing what he is ethically obligated to do,
however unpl easant the task.

If one had to reduce the filmlawers from 1929 through
the 1960's to a single prototype, that person would be a bit
stuffy, enotionally shallow, perhaps a bit eccentric, but
basically |l oyal and quite decent. Although the prototypical film
| awyer didn't |ack normal human frailties, you' d probably want
hi m* as your friend. Professionally, the prototypical pre-1970
| awyer was skillful, devoted to his clients, and ethical.

6. Bad |lawers in pre-1970 films. A viewer of pre-1970
l awyer filnms encounters a few shysters and crooks along with the
solid citizens, especially in filmnoirs of the 1940's or 1950's
such as Force of Evil. M favorite is the notorious Billy Flynn
in Roxie Hart (1942), the exquisitely cynical conmedy which
inspired the inmmortal Kander and Ebb mnusical chicago. Flynn
(Adol ph Menj ou) specializes in representing wonren who have killed
their husbands or lovers. He's greedy, slippery, dishonest, and
a conpl ete phony. The Fortune Cookie (1966) features shyster

personal injury |lawer WIllie G ngrich (Walter Matthau). A few

12 Wth the exception of Adam's Rib, alnpbst all of the |lawers in pre-
1980's filns were nale.
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films portrayed venal or politically notivated prosecutors' and
a fair nunber included nouthpieces for the nob.® Infrequently,
sonme | awyers cane al ong who were just plain disgusting human
bei ngs. ™ But these were atypical.
C. Movie |lawers: the 1970' s™°

In the transitional decade of the 1970's, some | awer
portrayals were favorable, but a negative trend began to energe.
In The Ccandidate (1972), for exanple, Bill MKay (Robert Redford)
is a hardworking | egal service | awer who is dragooned into
running for the Senate. Since he is given no chance to beat the
i ncunbent, he's allowed to say exactly what he thinks. O
course, the voters love it. A nunber of other early 1970's filns
al so presented |ikeable, conpetent attorneys whomyou' d want for
friends despite their personal eccentricities. Recall Where's
Poppa (1970), featuring Gordon Hocheiser (George Segal) trying to
get a life despite his psychotic nother, or Blume in Love (1973)
in which Stephen Blunme (Segal again), a caring Beverly Hills
di vorce lawer, is trying to get his wife back

But negative | awer portraits began to appear in the
1970's. In Carnal Knowledge (1971), Jack N chol son pl ays

Jonat han, a repul sive, msogynistic tax |awer. A proninent

188 As in They Won't Forget (1937) or The Strange Love of Martha Ivers
(1946).

14 As in Marked Woman (1937), Angels with Dirty Faces (1938) ,0r The
Asphalt Jungle (1950). The crooked | awer was also a staple in

west erns which | have not included in this study.

155 For exanple, Bannister and Grisby in The Lady from Shanghai (1948)
are the rare exanple of pre-1970 | awers who are personally repellent
al though they are apparently pretty good | awyers.
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character in the Godfather films (1972 and 1974) was Tom Hagen
(Robert Duvall), a wily and wholly crimnalized consigliere. In
the late 1970's, filns |ike And Justice for All (1979) pointed
the way toward the negativismthat continues to the present day.
D. Movie lawers: 1980's and 1990's

During the | ast two decades, a great nany attorneys on the
bi g screen have been bad people and bad professionals.®™ They
tend to be rude, crass, selfish, and greedy. They exercise poor
judgnent in sexual matters. Even if they are basically decent
people, their personal lives are mserable; they drink too nuch
and sonme are thoroughly burned out. If you're |l ooking for an
honest, hard-working | awer, | ook el sewhere; nmany of the post-
1970 attorneys are unethical, disloyal, or inconpetent.

In addition, nodern filns consistently portray | awers
living in sunptuous hones and working in lavishly decorated
offices. Wile | didn't consider these displays of affluence and

econoni ¢ power as negative in thenselves (presumably we don't

16 | jdentified fewer lawer filnms in the 1970's than in other decades.
| don't know the reason why the subject was | ess appealing to
filmakers than in the years before and after that decade.

17 | acknow edge the criticismthat lawer filns are not distinctive.
Per haps the portrayal of all professionals was positive before 1980 and
turned sharply negative after 1980, given the prevailing cynicism about
power ful people of all persuasions. See PETER DANS, DOCTORS IN THE MoVI ES
(2000) (observing negative turn in doctor novies); Thomas Doherty, The
Acceptable Bigotry, Los Angeles Times, Cct. 12, 1999 (decrying negative
portrayal of priests and Catholic doctrine); Lee Margulies, Government
Workers Have Prime-Time Image Problem, Los Angel es Tinmes May 4, 1999,

p. F-2 (study shows public officials, other than teachers or policeman,
are negatively portrayed in prinme-time TV); Thonas Doherty, The
Acceptable Bigotry, Los Angeles Times Oct. 12, 1999 (systematically

negati ve portrayals of priests and Catholic doctrine). | have not
attenpted to conpare |lawer filnms to all films; trying to assess |awer
film has been a big enough task by itself. | sinmply report ny
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mnd if our friends are rich and our |awers are successful),
many vi ewers cannot hel p but resent these rem nders of the very
hi gh inconmes many | awyers earn.

| hasten to add that not every | awyer character of the
past two decades is negative. Qite a few filnms presented
favorable portraits.' The majority of these were either true
stories or issue-oriented films.™ True stories, obviously, are
at | east somewhat constrained by historic facts, and these filns
have nostly invol ved positive |awer stories. 1In issue-
oriented films, many of which are based on true stories, |aw and
| awyers are used to nake a social or political point,?* a
traditional function of courtroomnovies. In issue filnms, at
| east sonme of the | awers nust be favorably presented since their
words and deeds are the vehicles for transmitting the nmessage

that the fil nmaker w shes to convey. It isin the fictitious,

intuition as a filmfan that recent filnms single out | awers for
negati ve and nasty portrayals.

158 Recently, a few filns have gone out of their way to present |awers
favorably, even though the characters did not have to be | awers at
all. See note 2. This developnent is nost wel cone.

159 Unlike true stories, | did not count issue-oriented films as a
category separate fromentertainnent-oriented filns because the
category was just too nushy. All issue-oriented filnms nust entertain,
and all entertainment-oriented filnms can be analyzed so that they
convey an explicit or inplicit political nessage.

160 For discussion of the trus story category, see text at notes 129-31
Not all of the lawyers in true stories are favorable, however, In
Prince of the City (1981), a true story about police corruption, a key
character is a very crooked | awyer.

181 Exanpl es: People v. Larry Flynt (1996) (Al an |saacman as warrior for
First Amendment); In the Name of the Father (1993) (Gareth Peirce is
crusader for wongly convicted Guilford Four); Ghosts of Mississippi
(1996) (Bobby DelLaughter prosecutes Byron de |a Beckwith, the killer of
Medgar Evers); The Chamber (1996) (Adam Hall fights the death penalty);
Philadelphia (1992)(Joe M Il er represents victimof AlIDS

di scrimnation); The Music Box (1989)( Ann Tal bot uncovers war crimnmes);
Last Dance (1996) (Ri ck Hayes fights for woman on death row); The
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non-i ssue, entertainnent-oriented filnms, that |awers take their
bi ggest hits.
So what's wong with these post-1980 | awers we've called
"bad peopl e” or "bad professional s?"
1. Lawers as bad people
a. Crudeness and bad manners. Martin Vail (Richard
Gere) in Primal Fear IS a good exanple of the sort of person you
m ght not want as a friend. He is rude to the people who work
for him and is pushy and arrogant both in personal relationships
and toward his clients.
b. Mserable personal life. Kathleen Riley (Cher),
t he burned out public defender in Suspect (1987), tells her boss
t hat she has no personal life whatever. She'd |like a baby but
has no boyfriend. Hoodluns break her car wi ndow and snatch her
jewelry. She hangs out with nurderers and rapists and has cone
to like them Worst of all, she hasn't seen a novie in nonths. %
c. Bad spouse or parent. Wal ter Bridge (Paul

Newman), in Mr. and Mrs. Bridge (1990), is a typically

Accused (1988) (Kat hryn Miurphy prosecutes gang rapists); Losing Isaiah
(1995) (capable attorneys litigate trans-racial adoption).

162 As ot her exanpl es of unpl easant |awyer personalities, see Carlito's
way (1993) , The Mighty Ducks (1992), Curly Sue (1991), or The
Gingerbread Man (1998). The behavior of Aiver Rose toward his ex-wife
in War of the Roses (1989) is unpardonable. |In Clueless (1995),
Alicia's father Mel Horowitz is rude to everyone, including an
associate in his law firm

163 Eddi e Dodd in True Believer (1989) is a burned out, cynical forner
civil liberties | awer who now represents only drug deal ers and snokes
a lot of dope. He appears to have no |ife whatever. See Carl M

Sel i nger, Dramatizing on Film the Uneasy Role of the American Criminal
Defense Lawyer: True Believer, 22 Gkla.C U L.Rev. 223, 230 (1997).
Equally miserable are Mtchell Stephens in The Sweet Hereafter (1997),
Maggi e Ward in Class Action (1990), Eve Stephens in Female Perversions
(1996), and Dana Greenway in Love Crines (1992).
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i nsufferable | awer who treats his wife with cruelty and
condescension. Over the years, he nanages to stanp out any signs
of any independence or individuality. He is unable to express
enotions.* Oher lawers cannot find the time or incentive to
be even hal f-way decent parents'® or regularly cheat on their
spouses. '°°

d. Substance abusers. Nowadays a |ot of |awers in
fil mhave serious substance abuse problens. Cbviously Frank
Gl vin (Paul Newman) in The Verdict (1982) is the poster child
for lawerly al coholismbut he has plenty of conpany w th Danny
Snyder (Dustin Hoffman) in Sleepers (1996) or Lucien W] bank
(Donald Sutherland) in A Time to Kill (1996). Dave Kleinfeld
(Sean Penn) in carlito's way (1993) is a heavy-duty cocai ne
addi ct . **

e. Bad judgnment in choice of sexual partners. Modern-
day lawers in film particularly wonen, seemto have terrible
judgment in choosing |overs. Teddy Barnes (G enn Cose) in
Jagged Edge (1985) is one of the worst offenders, leaping into

bed with her client right in the mddle of the case, but her

64 Sinilarly Beaches (1988), Compromising Positions (1985).

165 For exanple, the attorneys in Liar Liar (1997), Hook (1991), or
Jagged Edge (1985) do a poor job as parents. An uptight and jeal ous
attorney in The Good Mother (1988) wests custody of a child fromhis
ex-wi fe even though he knows it is not in the child s best interest.
186 For exanple, Sex, Lies and Videotape (1989) (attorney having affair
with his wife's sister); Class Action (married attorney having affair
with | aw partner); Regarding Henry (affair with |aw partner; poor
parent).

187 Dr. Gonzo, an attorney in Fear and Loathing in Las Vegas (1998), is
an over-the-top substance abuser.
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col l eagues are little better.' Maggie Ward (Mary Elizabeth
Mastrant oni 0) gets into trouble when she has an affair with her
supervising partner in Class Action (1990) . Laura Fi scher
(Charlotte Ranpling) in The Verdict (1982) works as a sexual spy
on her firm s opponent Frank Galvin. |In And Justice for All
(1979), Gail Packer (Christine Lahti) has an affair with Arthur
Kirkland (A Pacino), even though she's a nenber of the state bar
ethics commttee which is investigating Kirkland.
2. Lawyers as bad professionals

a. Al around badness. In Body Heat (1981), attorney
Ned Racine (WIlliamHurt) is stupid, |azy, and greedy. He drinks
too much. On the professional side, he's been sued for
mal practice a couple of tines, is indifferent to his clients, and
doesn't care about ethics.' He's easily seduced by the sultry
Matty Wal ker (Kathleen Turner) and enlisted in Matty's plot to do
away with her husband. Certainly, John MIton (Al Pacino) in The
Devil's Advocate (1997) is a conpetitor: he is bad in just about
every way possible, as a |lawer and as a person--appropriately so
since he's The Devil.

b. Conplete crooks. In The Firm (1993), an apparently

respectabl e (though slightly over-aggressive) tax law firmturns

168 Ot her exanpl es: Presumed Innocent (1990), Defenseless (1991),
Gingerbread Man (1998), Body of Evidence (1992) .

169 See John M Burkoff, If God Wanted Lawyers to Fly, She Would have
Given Them Wings: Life, Lust and Legal Ethics in Body Heat, 22 Ckl a.
City Univ. L. Rev. 187 (1997). One reader of this paper focussed on
Body Heat, arguing that many of the bad novie | awers could just as
easily have been private detectives and thus classified as part of the
rich detective story genre. Like private eyes, negative filmlawers
typically have m serable personal |ives and borderline professional
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out to be a bunch of vicious killers and a front for the nob. '™
Dave Kleinfeld in Carlito's way (1993) is heavily engaged in
nmoney | aundering, theft and nurder.'"

c. Disloyalty to clients. Filmlawers these days often
sell out their clients. Maggie Ward goes over to the opposition
in Class Action (1990)and Arthur Kirkland denounces his own
client in his opening statement in And Justice for All (1979).
Ann Tal bot (Jessica Lange) betrays her client in The Music Box
(1989) , while prosecutor Mchael Sullivan (Brad Pitt)
deliberately throws his own case in Sleepers (1996). Sam Bowden
(Nick Nolte) betrayed his rapist client in the remake of cCape
Fear (1991) by burying a report about the victinmls prom scuity.
Granted, each of these |lawers had pretty good reasons for
turning on their ow clients, but you just don't do that. Dave
Kleinfeld in carlito's way (1993) steals a cool mllion fromone
of his clients, but he just needed the noney to buy cocaine; an
equal opportunity betrayer, Kleinfeld sells out his friends as
wel | .

d. Not caring about clients. |In And Justice For All
(1979), nost of the attorneys (other than Arthur Kirkland)

couldn't care less about their crimnal law clients, whomthey

regard as vermn. |In The Verdict (1982), Frank Galvin ignored
his big nedical malpractice case until ten days before trial. In
ethics. Nevertheless, | believe that people who sees |awer filnms

eval uate them and recall themas |lawer filns, not detective films.
0 The firmin The Devil's Advocate seens equally sleazy although it is
nore diversified in practice areas.
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Sex, Lies and Videotape (1989), John (Peter Gall agher)
persistently ignores his nost inportant client in order to neet
his | over.

e. Wn at all costs. Big firmlawers in The Verdict
(1982) (Janes Mason) , The Rainmaker (1997) (Jon Voight), Class
Action (1990) (Donald Mdffat), and Regarding Henry (1991)
(Harrison Ford and his partners) stop at nothing to win,

i ncl udi ng destroying evidence, buggi ng opponents' offices, or
cheating in discovery. 1In a classic scene in The Verdict,
defense | awyer Ed Concannon (Mason) explains that he's not paid
to do his best, he's paid to win. No kidding: he pulls off a
series of really dirty tricks, such as planting a sexual spy in
t he opposition's canp and bribing plaintiff's expert to

di sappear . *"?

f. Inconpetence. Many of the post 1980 | awers are
just plain inconpetent. Recall Frank Glvin in The Verdict
(1982) who is helpless in dealing with evidence probl ens or Rudy
Bayl or (Matt Danon) in The Rainmaker (1997) who has no cl ue about
how to introduce direct testinony. Vinny Ganbini (Joe Pesci) in
My Cousin Vinny (1992) is sadly m sinforned about crim nal
procedure and Ned Racine in Body Heat (1981) has been sued for

mal practi ce several tines.

71 Bruiser Stone in The Rainmaker (1997) also turns out to be a big-tine
crook.

172 See Judith S. Kaye and Stephen R Kaye, Lawyers' Verdict on The
Verdict, New York L. J. p. 2, Col. 3 (1983). |In From the Hip (1987),
Stornmy Weathers pulls off a series of silly tricks to inpress his |aw
firmand win jury verdicts.
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g. Anbul ance chasers. Mddern day filmlawers have
devel oped creative ways to get business. Frank Galvin in The
Verdict (1982) solicits clients at strangers' funerals. Mtchel
Stephens (lan Holm in The Sweet Hereafter (1997) turns up in
town to solicit plaintiffs right after a school bus accident has
killed many of their children. The Rainmaker (1997) is a priner
on how to sign up accident victins in traction.

h. Rude or disloyal toward own staff. Many nodern
| awyers treat their associates and staff menbers inconsiderately
and downright rudely. |In The Gingerbread Man (1998), for
exanpl e, R ck Magruder (Kenneth Branagh) berates his staff
unfairly.' In pPhiladelphia (1992), a big firmfires an
associ at e because he has Al DS. The lawers in The Firm (1993)
kill any |awers who want to depart.

i. Perjured testinony. Modern |awers don't see any
probl em putting on knowi ngly perjured testinony as |ong as they
don't get caught. In Liar Liar (1997) Fletcher Reede (Jim
Carrey) is perfectly prepared to use testinony he knows is
perjured, with the enthusiastic approbation of his superiors,
until he is prevented fromlying by a spell cast by his little
boy. "

j. Bad prosecutors. Prosecutors are a particularly
rumlot. District Attorney Abraham Weiss (F. Murray Abrahan) in

Bonfire of the Vanities (1990) cares only about politics; his

8 Martin Vail in Primal Fear (1996) and Henry Turner in Regarding Henry
(1991) have this bad habit as well
174 The sane is true in Sleepers (1996) and Regarding Henry (1991) .

70



assi stant Jed Kraner (Saul Rubinek) focusses on career
advancenent and sex with a juror, not the irrel evant question of
whet her a defendant is guilty.'”
k. Bad judges. The judges in Suspect (1987)(John
Mahoney) and in And Justice For Al (1979) (John Forsythe) turn
out to be the real crimnals. A group of judges in Star Chamber
(1983) organi ze an assassination squad to do in perps who got off
on technicalities. Oher judges seem crooked, as in Presumed
Innocent (1990) (Paul Wnfield); incredibly rude, as in Body of
Evidence (1992) (Lillian Lehman); biased, as in A Civil Action
(1998) (John Lithgow) or The Verdict (1982) (MIlo O Shea) ; or
just downright nuts as in And Justice for A1l (1979) (Jack
War den) .
I'V. CONCLUSI ON
Wthin the | ast two decades, | awers have gone over the
cliff as far as public esteemfor the profession is concerned.
Legal popular culture reflects this dismal phenonenon quite
accurately, presenting nost |awers in a strongly negative
manner. There are nmany pl ausi bl e reasons why the public despises

our profession, but it's just possible that negative |lawer filns

of the 1980's and 1990's reinforced and deepened those feelings.

175 Prosecutors in The Client (1994) are indifferent to the safety of a
child witness. In Absence of Malice (1981), a prosecutor destroys an

i nnocent man's reputation. A prosecutor frames an innocent man in True
Believer (1989) . The prosecutors in Jagged Edge (1985), A Time to Kill
(1996) and Presumed Innocent (1990) are ethically reckless. The
prosecutors in Q&A (1990) are utter crooks. A prosecutor in Legal
Eagles (1986) sleeps with soneone he's investigating.
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For these reasons, we should pay attention to and care about the
way | awyers are shown in the novies.

Besides its function in both follow ng and perhaps | eadi ng
t he general public's attitudes about |aw and | awers, | egal
popul ar culture is inportant to | awers for another reason: it
teaches us as well as the public. 1In years past, filmand
tel evision presented us with a set of |awers who were decent
peopl e and honest, conpetent professional s--sonmetines even
heroes. In film Atticus Finch, Paul Biegler, Carence Darrow,
Amanda Bonner, or Judge Dan Haywood served as wonderful role
nodel s for everyone in the profession fromlaw students up to
grizzled veterans.

Today, it's just the opposite. Most filmlawers are bad
role nodels. Lawyers on the big screen are teaching | awers and
| aw students that uncivil and unethical behavior is rewarded in
| aw practice.' Law students are taught that they nust be Ranbo

with a briefcase to be successful ;!

per haps young peopl e who
find that nodel attractive are disproportionately choosing |ega

careers.

176 An anecdote: | was told about some young | awyers who fornmed a smal
litigation firm Each norning the partners net and di scussed their
respective cases. They learned this was an appropriate |aw office
managenment technique fromwatching L.A. Law. O course, the neetings
were a total waste of tine. Another: A clinical |aw professor reports
that third year students sinply cannot be persuaded that it is

i nappropriate during cross exam nation to address remarks or rhetorica
questions to the jury. After all, Daniel Kaffee did it in A Few Good
Men (1992) .

77 Nagorney, note 62 at 821 (citing the effect of fierce behavior in 2
Few Good Men on nol ding | awer aspirations)
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While there is little or nothing that we can do to alter
the way | awers are portrayed in popular culture,' we can nake
use of filmand television to better understand the fundanental
probl ens besetting our profession. Do a |lot of |awers have
al cohol or drug problens?' Do many of themact in a rude,
uncivil manner? Do they chase anbul ances? Do they treat
associ ates and staff menbers exploitatively? Do | awers work too
many hours, thus wecking personal relationships? Are nmany of
them deeply dissatisfied with their career choices?® |s there a
big firm win-at-all-costs nmentality?® Yes, to all these
questions. These are the realities of |law practice at the
mllenium W need to seriously address all of these problens
and invest in finding solutions to them whether or not we ever
succeed in inproving our public imge. Thinking about the way

that we're portrayed in filmcan teach us a | ot about oursel ves.

178 some have suggested that Bar Associations offer to assist witers and
producers of filmor television shows about |aw and | awers by
furnishing free consulting services to help themget details of [aw and
| aw practice a little righter than they get it now This approach
works for the mlitary and it mght just be a worthwhile experinent for
our profession as well.

179 paj coff, note 31 at 555-57

180 1d. at 553-55

18l gSee Zitrin & Langford, note 41 at 53-73.
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APPENDI X A

This appendix lists the filnms with significant | awer or
judge characters that are the basis for the conpilation in the
text.'® The filns are arranged by decade, beginning with the
1990's. The selection criteria are described in the text.®

In this array, POS neans that the | awyer characterization
was viewed as positive while NEG neans it was viewed as
negative.® M XED neans there were several lawers in the film
some positive, sone negative. TRUE neans that the filmwas
explicitly billed as based on real events and real people. ™

182 See the summary fol |l owi ng note 133.

183 gee text at notes 119-29.

For criteria for nmaking this judgnment, see text at notes 109-18.
185 See text at notes 130-32.

74



1990- 1999

Addans Fanmily (1991) NEG
Angi e (1994) NEG
Bi g Daddy (1999) NEG
Body of Evidence (1992) NEG
Bonfire of Vanities (1990) NEG
Cape Fear (1991) NEG
Carlito's Way (1993) NEG
Chanber, The (1996) PCs
Gvil Action, A (1998) TRUE- NEG
Gl ass Action (1990) NEG
The dient (1994) M XED
C uel ess (1995) NEG
Cooki e' s Fortune (1999) PGS
Cool, Dry Place, A (1999) PCs
Conf essi on, The (1999) NEG
Curly Sue (1991) NEG
Death Benefit (1997) TRUE- PCS
Def ensel ess (1991) NEG
The Devils Advocate (1997) NEG
Di scl osure (1994) PGS
Down in the Delta (1998) PCs
Eneny of the State (1998) PCs
Everyone Says | Love You (1996) PGS
Fear and Loathing in Las Vegas (1998) NEG
Femal e Perversions (1996) NEG
A Few Good Men (1992) PCs
The Firm (1993) M XED
Ghosts of M ssissippi (1996) TRUE- PCS
G nger bread Man (1998) NEG
G and Canyon (1991) PCs
Quilty as Sin (1993) NEG
Heart Condition (1990) NEG
Hook (1991 NEG
I mpul se (1996) PCs
In the Name of the Father (1993) TRUE- PCS
I ndecent Proposal (1993) PCs
I nsi der, The (1999) TRUE- PCS
It Could Happen to You (1994) PCs
JFK (1991) TRUE- PCS
Jurassic Park (1993) NEG
Jury Duty (1995) NEG
Just Cause (1995) PCs
Last Dance (1996) PGS
Legal Deceit (1997) NEG
Liar Liar (1997) NEG
Losi ng | sai ah (1995) PGS
Love Crines (1991) NEG
M dni ght in Garden of Good and Evil (1997) PGS
M ghty Ducks, The (1992) NEG
M. and Ms. Bridge (1990) NEG
Miurder in the First (1994) TRUE- PCS
M/ Cousin Vinny (1992) PGS
N ght Falls on Manhattan (1997) M XED
Q her People's Mney (1991) PCs
People v Larry Flynt (1996) TRUE- PGS
Phi | adel phia (1992) M XED
Presurmed I nnocent (1990) M XED
Primal Fear (1996) NEG
Q & A (1990) M XED
Qui z Show (1994) POS
Rai nmaker, The (1997) NEG
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Random Hearts (1999)

Red Corner (1997)

Regar di ng Henry (1991)
Reversal of Fortune (1990)
Scenes froma Mall (1991)
Shadow of a Doubt (1998)

Si ege, The (1998)

Sl eepers (1996)

Snow Falling on Cedars (1999)
St epnom (1997)

Sweet Hereafter, The (1997)
Thin Red Line, The (1998)
ATime to Kill (1996)

Trial and Error (1997)

Trial by Jury (1994)

True Crinme (1999)

Wiy Do Fools Fall in Love (1998)
W 1d Things (1998)

Absence of Malice (1981)

The Accused (1988)

Al of Me (1984)

The April Fools (1969)

Armed and Dangerous (1986)
Beaches (1988)

Big Chill, The (1983)

Bi g Easy (1987)

Body Heat (1981)

Conprom sing Positions 1985)
Crimnal Law (1988)

Dani el (1983)

Fatal Attraction (1987)

Fi rst Monday in Cctober (1981)
Fromthe Hp (1987)

Good Mot her (1988)

House on Carroll St. (1988)
Jagged Edge (1985)

Legal Eagles (1986)

M1 agro Beanfield War, The (1988)
Money Pit, The (1986)

Musi ¢ Box (1989)

Nuts (1987)

Physi cal Evi dence (1988)
Prince of the Gty (1981)
Seens Like A d Tinmes (1980)
Sex, Lies and Vi deotape (1989)
Shakedown (1988)

Shoot the Moon (1982)

A Soldier's Story (1984)
Star Chanber, The (1983)
Suspect (1987)

Table for Five (1983)

True Believer (1989)

The Verdict (1982)

War of the Roses (1989)

wall st. (1987)

Who's that Grl? (1987)

Wiose Life is it Anyway? (1981)

1980- 1989
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NEG
PGS
NEG
TRUE- PCS
NEG
NEG

NEG
PCS

NEG

PGS

M XED

M XED

M XED
NEG
TRUE- PCS
NEG

NEG
TRUE- PCS

M XED
NEG
NEG
NEG
PCS
PGS
NEG
NEG
NEG
TRUE- PCS
PCS
PGS
NEG

M XED
PCS
NEG
NEG
PCS
M XED
PCS
M XED
PCS
TRUE- M XED
PCS
NEG
NEG
NEG
PCS
M XED
M XED
PCS
NEG
NEG
M XED
NEG
NEG
PGS



1970-79

And Justice for Al (1979)

Bl ume in Love (1973)

Branni gan (1975)

The Candi date (1972)

Carnal Know edge (1971)
Godf ather | (1972)

Godf ather 11 (1974)

I WIIl, I WII.For Now (1976)
Interiors (1978)

Kramer v Kraner (1979)

Li pstick (1976)

Mean Dog Bl ues (1978)

A New Leaf (1971)

N ckel odeon (1976)

Onion Field, The (1979)

Rich Kids (1979)

Seduction of Joe Tynan, The (1979)
U Turn (1973)

Wher e' s Poppa? (1970)

1960- 69

The Birds 1963)

Bob & Carol & Ted & Alice (1969)
By Love Possessed (1961)
Cape Fear (1962)

Di vorce Anerican Style (1967)
Easy Rider 1969)

Fam |y Jewel s, The (1965)
Fortune Cooki e (1966)

How to Murder your Wfe 1964)
I Love You Alice B. Toklas (1968)
Inherit the Wnd (1960)

It Started in Naples (1960)
Judgnent at Nuremnberg (1961)
Madane X (1966)

Marriage on the Rocks (1965)
Move Over Darling (1963)

Par anoi ¢ (1963)

To Kill a Mockingbird (1962)
Town Wthout Pity (1961)

Two for the Seesaw (1962)
Vall ey of the Dolls (1967)

1950- 59

Anat ony of a Murder (1959)

Asphal t Jungl e, The (1950)

At hena (1954)

Beyond a Reasonabl e Doubt (1956)

Bi g Hangover, The (1950)

Bi gam st, The (1953)

Bottom of the Bottle, The (1956)

Br eaki ng Poi nt, The (1950)

The Bridges at Toko-R (1954)

Cai ne Mutiny, The (1954)

Chi cago Confidential 1957)

Cty that Never Sleeps (1953)
Compul si on (1959)

Count the Hours 1952)

Court Martial of Billy Mtchell, The (1955)
Grl Who Had Everything, The (1953)
Hel en Morgan Story, The (1957)
Houseboat (1958)
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NEG
PGS
NEG
NEG
NEG
NEG

PGS
NEG
NEG
NEG
M XED
NEG
PCS
NEG
PGS

PCS
PCS
PGS
PCs
NEG
PCS
PCS
NEG
NEG
PCS
TRUE- PCS
PCS
TRUE- PGS
PCs
PCS
NEG

M XED
PCS
PCS
PCS
PCS

PCs

NEG

PCS

PCS

M XED
PCS

PGS

NEG

PCS

PGS

PCs

NEG
TRUE- PCS
PCs
TRUE- PCS
PCS
TRUE/ NEG
PCS



I Vant to Live (1958)

Il egal (1955)

It Happened to Jane (1959)

Magni fi cent Yankee, The (1950)
Marrying Kind, The (1952)

Never Steal Anything Small (1959)
No Questions Asked (1951)

Party Grl (1958)

Payment on Dermand (1951)

Peopl e agai nst O Hara, The (1951)
Peyton Pl ace (1957)

Pffft! (1954)

Phenix Gty Story, The (1955)
Phone Call froma Stranger (1952)
Pl ace in the Sun, A (1951)

The Rack (1956)

The Reformer and the Redhead (1950)
Sl aughter on Tenth Ave. (1957)

St or m WAr ni ngs (1950)

Tattered Dress (1957)

Three Brave Men (1957)

The Trap (1959)

Trial (1955)

The Underworld Story (1950)
Unknown Man (1951)

Wong Man, The (1956)

Yel | ow Cab Man, The (1950)

Young Man with |deas (1952)
Young Phi | adel phi ans (1959)

The Accused (1949)

Act of Murder (1948)

Adamis R b (1949)

Boomer ang (1947)

Cass Ti nberl ane (1947)

Cracked Nuts (1941)

Crimnal Court (1946)

Cy of the Gty (1948)

Dai sy Kenyon (1947)

Dar k Corner (1946)

Force of Evil (1948)

Havi ng Wonderful Cime (1945)
He Married Hs Wfe (1940)

I Want a Divorce (1940)
Intruder in the Dust (1949)

Ki ss of Death (1947)

Knock on Any Door (1949)

Lady from Loui siana (1941)
Lady from Shanghai, The (1948)
Love Crazy (1941)

Man Betrayed, A (1941)

Man Who Tal ked Too Much, The (1940)
Meanest Man in the Wirld, The (1943)
Meet Me in St. Louis (1944)
Mracle on 34'" St. (1947)

M/ Favorite Wfe (1940)

A N ght of Adventure (1944)
Nora Prentiss (1947)

Peopl e vs. Dr Kildare (1941)
The Postrman Al ways R ngs Twi ce (1946)
Reed Petite & CGone (1947)

1940- 49
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TRUE- NEG
NEG

PCS
TRUE- PCS
PGS

PCs

NEG

PCS

PCS

PGS

PCS

PGS

TRUE- PCS

PCS

PGS

PCs

NEG

PCS

PCS

NEG

PCS

PGS

M XED
NEG

PGS
TRUE- PGS
NEG

PCS

PCS

M XED
PGS

M XED
PCS
NEG
NEG

NEG
NEG

PCS

M XED
PCS
PCS
NEG
PGS

NEG
PGS

PCS
PCS
NEG

PCS
NEG



Roxi e Hart (1941)
She Couldn't Say No (1941)
Smart Woman (1948)

Strange Love of Martha Ivers, The (1946)

Stranger in Town, A (1943)

Stranger on the Third Floor, The (1940)

Tal k of the Town (1942)

Unfai thful, The (1947)

Véb, The (1947)

Wnan in the Wndow, The (1944)

Bor dert own (1935)

Call It Mirder (1934)

The Case Against Ms. Anes (1936)
The Case of the How i ng Dog (1934)
Crime Wthout Passion (1934)
Crimnal Lawyer (1937)

Evel yn Prentice (1934)

Free Soul, A (1931)

Fury (1936)

G Men (1935)

Gve Me Your Heart (1936)
Good Fairy, The (1935)

Hat, Coat and G ove (1934)
Judge Priest (1934)

Lady by Choi ce (1934)

Law i n Her Hands, The (1936)
Lawyer Man (1932)

Manhatt an Mel odrana (1934)
Mar ked Wnman (1937)

M. Deeds Goes to Town (1936)
Mount ai n Justice (1937)

Mout hpi ece, The (1932)

On Trial (1939)

Pai d (1930)

Pent house (1933)

Pl ati num Bl onde (1931)
Possessed (1931)

The Roaring Twenties (1939)
Romance in Manhattan (1935)
Sadi e McKee (1934)

Smart Money (1931)

Soci ety Lawyer (1939)
State's Attorney (1932)

Star Wtness (1931)

Story of Tenple Drake, The (1933)
Stronger than Desire (1939)
That Certain Wman (1937)
They Won't Forget (1937)
Trial of Mary Dugan (1929)

The Unashaned (1932)

1929- 39
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PGS
NEG

M XED

NEG
PGS
PCS
PCS

NEG
PGS
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PGS
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PCS

NEG
PCS

PGS
NEG

PCS
PCS

M XED
NEG
PCS
NEG

NEG
PCS
NEG
NEG
NEG
PCS
NEG

PCS
PCS

NEG
NEG
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