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BEFORE MINE!: INDIGENOUS PROPERTY RIGHTS  
FOR JAGENAGENON 

MINE!: HOW THE HIDDEN RULES OF OWNERSHIP CONTROL OUR 

LIVES.  By Michael Heller and James Salzman.  New York, N.Y.: 
Doubleday. 2021.  Pp. 322.  $17.00. 

Reviewed by Angela R. Riley∗ 

INTRODUCTION 

Many of our most basic rights and fundamental freedoms — secur-
ing bodily autonomy, patenting inventions, maintaining authority over 
who (and what) can live inside our homes — are shaped by property 
law.  In a new book by Professors Michael Heller and James Salzman, 
Mine!: How the Hidden Rules of Ownership Control Our Lives, the au-
thors set out to show that property is, in fact, everywhere. 

Even a cursory review of civil dockets — a good starting place for 
lawyers and law students to get a snapshot of the state of the legal land-
scape — reveals that courts across the country, including the Supreme 
Court, are consistently presented with an unending bevy of cases cen-
tered on property disputes.1  These conflicts help shape the laws that 
define and refine the metes and bounds of what can be owned, by whom, 
and pursuant to what limitations (if any) under American law.  Mine! 
astutely takes the reader from commonly held and seemingly facile un-
derstandings about property — of course, it is my choice as to whether 
to have a cat in the home that I own! — through a labyrinthine set of 
laws and policies that complicate the notion of ownership in America 
today.  Page by page, the book unravels a central truism: America is a 
country replete with laws governing property and, concomitantly, we 
are a society filled with owners (and, increasingly but not evenly, 
nonowners).  Virtually everything, including the space between the back 
of your airplane seat and the tips of the passenger’s knees behind you, 
can be “owned,” at least insofar as individuals stake a claim to it that 
they expect to be enforced in their favor. 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 ∗ Professor Riley is a member of the Citizen Potawatomi Nation and Chief Justice of the Citizen 
Potawatomi Nation Supreme Court.  She is a Professor of Law and American Indian Studies, 
UCLA School of Law, and Director, Native Nations Law and Policy Center.  The author extends 
her deep appreciation to the editors at the Harvard Law Review for inviting this Review and for 
outstanding editing assistance.  Chi-miigwetch to Kristen Carpenter for thoughtful comments on 
this Review. 
 1 See, e.g., Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 11 F.4th 26, 36–52 (2d 
Cir. 2021), cert. granted, 142 S. Ct. 1412 (2022) (contemplating scope of copyright protection under 
the Copyright Act); Sackett v. EPA, 566 U.S. 120, 125–31 (2012) (considering whether the federal 
government can extend its regulatory authority under the Clean Water Act to wetlands owned by 
private property owners). 
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Heller and Salzman are exceedingly well situated to write this book.  
Both law professors, at Columbia University and the University of 
California, Los Angeles (UCLA), respectively, the authors are experts  
in the field of property.  Heller has explored contemporary property  
laws and considered their impacts on society in an earlier book, The 
Gridlock Economy: How Too Much Ownership Wrecks Markets, Stops 
Innovation, and Costs Lives.2  Salzman has taken a deep dive into the 
ownership of life’s most basic resource in Drinking Water: A History.3  
And both are nationally renowned property law scholars. 

My primary objective in this Review is to use Mine! as a jumping-
off point to introduce and then contrast its central tenets with an 
Indigenous property perspective.4  In doing so, I seek both to show how 
the property rules articulated in Mine! have historically been used and 
misused to justify the mass dispossession of Indigenous lands in the 
United States and, further, to demonstrate how the underpinning of 
those property theories stands in sharp relief to property systems found 
in many Indigenous communities. 

Thus, taking the book as inspiration, I begin Part I by discussing 
Mine! and highlighting its many contributions to the property literature.  
Building on Part I, the next Part takes a decided pivot, delving into the 
ways in which property dispossession and the legal rules that justified 
it have had devastating — and continuing — impacts on Native peoples 
in the United States.  Part II further highlights three contemporary prop-
erty disputes that threaten the ongoing cultural existence of Indigenous 
Peoples.  Part III then turns to the future of Indigenous property rights.  
It details numerous ways in which Native people in the United States 
are attempting to reclaim lands, religious practices, and resources that 
were lost pursuant to property regimes — many at the core of 
Mine! — that justified and advanced dispossession.  The Review con-
cludes with a discussion of international human and Indigenous rights 
law, and it explores ways in which we may conceive of property in more 
just ways in the future. 

I. 

As a fellow property professor,5 I found Mine! a delightful and pro-
vocative read.  It covers some of the seminal cases in the American legal 
canon, many of which will be familiar to most U.S.-trained lawyers and 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 2 MICHAEL HELLER, THE GRIDLOCK ECONOMY: HOW TOO MUCH OWNERSHIP 

WRECKS MARKETS, STOPS INNOVATION, AND COSTS LIVES (2008). 
 3 JAMES SALZMAN, DRINKING WATER: A HISTORY (2012). 
 4 When referring to the Indigenous Peoples of the United States, this Review uses the terms 
“Native American,” “American Indian,” “Indigenous,” “Native,” and “Indian” interchangeably. 
 5 I have taught first-year Property Law at the UCLA School of Law for over a decade. 
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law students.6  From Pierson v. Post7 (who can assert a property right 
in a wild fox?) (pp. 27–29) to Moore v. Regents of the University of 
California8 (who owns cells once they are removed from the human 
body?) (pp. 180–87), the book is a stellar companion to a first-year prop-
erty course and an intriguing foray into property theory for the inquisi-
tive nonlawyer.  With humor and a compelling, narrative style, the book 
succeeds in demonstrating how property law impacts virtually every 
facet of our lives.  Using deft storytelling to offer little-known back-
ground behind several pivotal cases, the authors paint a complex and 
detailed picture of some of the most defining — and befuddling —  
disputes in Anglo-American property law today. 

Much of the patchwork of legal rules and property puzzles described 
in Mine! has a rather straightforward origin.  The complexity arises, not 
so much because of incomprehensible and mind-bending irregularities, 
but as a result of constitutional federalism.  That is, outside of a few 
areas where the federal government has either constitutional authority 
or a duty to define or defend property rights (such as the Constitution’s 
Takings Clause9 or Intellectual Property Clause10), most property law in 
the United States is established at the state level.  The resulting system 
of competing rules, then, is oftentimes merely a reflection of states as-
serting — ostensibly through their own democratic processes — what is 
property, how it should be protected (if at all), and who should benefit. 

Using this state-level comparative approach allows the authors to 
show how a right to property in State A may be only partially protected 
in State M and entirely absent from the laws of State Z.  The authors 
select provocative topics to illustrate the diversity of property rules, fre-
quently focusing on areas that many Americans might think of as well 
settled (see above regarding pet ownership, for example), but that are 
anything but.  This approach allows Mine! to delve into questions such 
as: Why is it that in California you can sell your eggs (p. 168), but not 
your kidneys (pp. 173–77)?  Or legally sell your bone marrow in 
Montana, while the practice is illegal in neighboring Wyoming (p. 163)?  
Or, if you can rent your womb for surrogacy in Illinois, why can’t you 
do the same when you cross state lines into Michigan (p. 163)?  The 
variation in such property laws from state to state has no simple answer.  
As the authors point out, these differences are rarely explained by reli-
gion, race, or geographic coordinates (p. 163).  But, through historical 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 6 In one review of the book, a reviewer bemoaned having attended law school instead of having 
the option of just reading books like Mine!.  Canon, Comment to Mine!: How the Hidden Rules of 
Ownership Control Our Lives, GOODREADS (Nov. 29, 2021), https://www.goodreads.com/en/book/ 
show/54226795-mine [https://perma.cc/LG7L-E8FG] (“This is one of several books that I sometimes 
think, rather glumly, I could’ve just read instead of going to law school . . . .”). 
 7 3 Cai. 175 (N.Y. Sup. Ct. 1805). 
 8 793 P.2d 479 (Cal. 1990). 
 9 U.S. CONST. amend. V. 
 10 Id. art. I, § 8, cl. 8. 
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analysis and pithy, firsthand accounts, Mine! shows how and why the 
patchwork of ownership laws operates in the United States today and 
how it impacts our lives, oftentimes in surprising and novel ways. 

The tool of multistate comparison allows the authors to highlight 
other core legal concepts that help to explain not only heterogeneity in 
property laws but also how legal entitlements are set, adjusted, or de-
stroyed in the lawmaking process.  Of these, the most useful tool the 
authors employ is the concept of the “dimmer switch” (pp. 173–79).  That 
is, they contend that rather than looking at property rights through a 
harsh on-off lens — for example, you either have the absolute right to 
commodify your body parts or you have no such rights at all — we 
should understand property rights as situated on a continuum.  In other 
words, rights can be relative and nuanced, and more or less robust, de-
pending on their positioning along the dimmer-switch continuum.   
Society may then choose to push the dimmer up or down to achieve 
optimal results.  The authors show how this approach can produce more 
efficient and just outcomes across a range of topics (pp. 173–200). 

In the opening pages, the authors use a relatable property dispute to 
illustrate the difficulty in setting legal rules and placing initial entitle-
ments: Who owns the triangle of space between a seated passenger on 
an airplane and the knees of the passenger behind him (pp. 2–7)?  The 
authors contend there is not one clear rule of ownership to solve these 
types of disputes.  Rather, there are competing stories of ownership 
(pp. 14–15), and the role of law is to set the baseline entitlement to 
achieve the desired result. 

But where is the baseline entitlement set, and how is it determined?  
In answering this question, the authors explicate six foundational prop-
erty axioms that serve as the basis for establishing initial entitlements.  
They are a combination of commonsense notions about property — that 
is, familiar property maxims that largely go unquestioned — and con-
cepts deeply rooted in Anglo-American property theory.  They are as 
follows: 

First, first come, first served (pp. 21–42).  Pursuant to this theory, 
property rights are allocated according to who was there first (p. 24).  Its 
approach is straightforward: it preferences those with temporal primacy.  
But, as discussed more fully in Part II, the authors freely concede the 
concept falls apart quickly when the application of the rule does not 
comport with the Anglo-American worldview of ownership or the inter-
ests of those setting the initial entitlement (pp. 40–42). 

Second, possession is nine-tenths of the law (pp. 43–79).  Possession 
is a popular and commonly used property concept, and it is quite simple.  
I have it; therefore, it is mine (p. 47).  If you want it, you must demon-
strate somehow that it is not mine.  Here, the authors trouble the idea 
of “possession,” and they demonstrate that it is a more complex property 
concept than one might conceive initially (pp. 57–79). 
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Third, you reap what you sow (pp. 80–119).  Based on the writings 
of theorist and philosopher John Locke,11 this is also known as the 
“sweat of the brow” theory of property.  That is, property entitlements 
are allocated to those who mix their labor with property to produce an 
ownership right (p. 82). 

Fourth, my home is my castle (pp. 120–60).  Pursuant to this ideology, 
something is yours because it is attached to something else that is yours 
(p. 121).  You own what is buried in your backyard, for example, because 
it is connected to the home you own (pp. 126–28). 

Fifth, our bodies, ourselves (pp. 161–200).  Bodily autonomy is cen-
tral to civil and human rights.  Based on this theory, what is attached 
to your body — blood, sperm, kidneys, and so forth — belongs to you 
(p. 164).  However, as discussed more below, as with the primacy theory, 
the authors acknowledge the enormous deficit in U.S. law with regard 
to bodily autonomy: namely, centuries of chattel slavery that stand as a 
stain on American property law (pp. 164–65). 

And, finally, the meek shall inherit the earth (pp. 201–39).  Here the 
authors discuss the deeply ingrained idea of familial property, or the 
laws of inheritance.  Put simply, if something belongs to your family, it 
therefore belongs to you.  This reflects the view that one has an entitle-
ment to property that passes through the bloodline from one family 
member to subsequent owners (p. 201). 

Mine! ultimately mirrors, somewhat self-consciously, a distinctive 
American view of property law, one that is predominantly driven by 
individual interests.  Although many ownership forms in the United 
States involve multiple owners — such as shareholders, condominium 
associations, and corporations, among others — the structures are de-
veloped, maintained, and defined by laws and legal rules that still nec-
essarily focus on individual rights, allocating benefits to defined owners 
(pp. 12–13).  Collective ownership rights, to the extent they appear in 
U.S. law, are formations created by legal structures and systems, rather 
than fluid, malleable understandings of group or collective rights.12 

American property laws reflect American culture and society, which 
the book’s authors illustrate even in their choice of title, Mine!.  What 
resonated most with me when reading the book was the extent to which 
the legal regime described felt so uniquely American.13  The authors 
describe a system that is designed to serve a fiercely individualistic 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 11 See JOHN LOCKE, TWO TREATISES OF GOVERNMENT 285–302 (Peter Laslett ed., 
Cambridge Univ. Press 1988) (1690). 
 12 See Barry A. Stein, Collective Ownership, Property Rights, and Control of the Corporation, 
10 J. ECON. ISSUES 298, 303 (1976); see also Wallace Coffey & Rebecca Tsosie, Rethinking the 
Tribal Sovereignty Doctrine: Cultural Sovereignty and the Collective Future of Indian Nations, 12 
STAN. L. & POL’Y REV. 191, 210 n.6 (2001). 
 13 Although, to be sure, the United States shares many commonalities with other countries, par-
ticularly those in the British tradition.  See generally A.W.B. SIMPSON, A HISTORY OF THE LAND 

LAW (2d ed. 1986). 
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culture, one that has its roots in a particular worldview that situates 
man at the top of the hierarchy of all living things.14  The fact is,  
America is one of the most (if not the most) individualistic countries in 
the world.  The renowned Dutch psychologist Geert Hofstede created a 
six-factor test to chart various aspects of cultures around the world.15  
On Hofstede’s 6-D Model of National Culture, rabid individualism is 
one of the most defining characteristics of American culture, making the 
United States a true global outlier.16  This has many consequences for 
American society, good and bad.  But, certainly, individualism is a key 
feature of our private property system.  Even group ownership is tightly 
circumscribed and ultimately highly individualistic in terms of rights 
and remedies.17 

Mine! situates itself around these baseline principles.  It does not 
question or trouble the consequences of such extreme individualism but 
takes it as a given when explaining — rather agnostically — the way 
property law works to define so much of life in the United States today.  
To be fair, the authors did not set out to write a critique of American 
property law.18  For the most part, Mine! is not particularly normative 
in its approach and the authors take the law as they find it.  Though the 
authors reflect slight preferences on occasion — kidney sales, for exam-
ple (pp. 161–62) — for the most part, they adhere rather firmly to a 
strategy of merely unpacking current legal rules and explaining how 
they impact our lives. 

However, there are (at least) two fundamental — and quite uncom-
fortable — property truths that underlie the entire system of property 
in America, neither of which can simply be ignored, and which the  
authors address and acknowledge, if briefly.  Quite plainly, colonizers 
stole the continent from Indigenous Peoples, ignoring virtually any 
property theory that would dictate a different result, and they used sim-
ilar tactics to justify enslaving Black people to create enormous wealth 
for whites through free labor.  Mine! addresses these issues throughout 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 14 See Raymond R. Coletta, The Measuring Stick of Regulatory Takings: A Biological and  
Cultural Analysis, 1 U. PA. J. CONST. L. 20, 69–74 (1998).  A biblical parable starts off the book 
(p. 1), and biblical references are employed throughout (pp. 24, 83, 210). 
 15 The 6-D Model of National Culture, GEERT HOFSTEDE, https://geerthofstede.com/ 
culture-geert-hofstede-gert-jan-hofstede/6d-model-of-national-culture [https://perma.cc/VP6G-S6J7].  
Hofstede’s work, of course, is not without its critics.  See, e.g., Barry Gerhart & Meiyu Fang, 
National Culture and Human Resources Management: Assumptions and Evidence, 16 INT’L J. 
HUM. RES. MGMT. 971, 977 (2005) (arguing that Hofstede’s work does not explain individual-level 
behavior or actions). 
 16 See The 6-D Model of National Culture, supra note 15; see also Stephen J. Dubner, The Pros 
and Cons of America’s (Extreme) Individualism, FREAKONOMICS RADIO NETWORK, at 13:12–
13:40 (July 21, 2021), https://freakonomics.com/podcast/the-pros-and-cons-of-americas-extreme- 
individualism-ep-470-2 [https://perma.cc/8MM5-8GD9]. 
 17 See Stein, supra note 12, at 303–04. 
 18 The authors do, however, pay attention to Indigenous dispossession, discussing Johnson v. 
M’Intosh, 21 U.S. (8 Wheat.) 543 (1823) (pp. 24–25, 39, 83–84), removal policies (p. 55), and land 
fractionalization (pp. 208–10, 212). 
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the book to varying degrees, though they are not a core feature of the 
book’s message. 

Mine!’s largely uncritical presentation of Anglo-American property 
law inspired me to examine just how different Indigenous property sys-
tems are by contrast.  It further motivated me to consider the enormous 
consequences that the collision of these competing worldviews continues 
to have on Indigenous Peoples.  To that end, this Review uses Mine! as 
a jumping-off point to discuss the ways in which Indigenous property 
systems differ from those of mainstream American law.  After all, there 
are 574 federally recognized Indian tribes and Alaskan Native villages 
in the United States, which control around sixty million acres of land in 
the lower forty-eight.19  Numerous conflicts around property continue 
to arise, as Indigenous Peoples attempt to stave off further encroach-
ment of their lands and resources.20  But the principles underlying these 
relationships to land and personal property predate Anglo-American so-
cieties.  Thus, this Review does not pick up where Mine! leaves off; 
rather, it serves as a prequel of a sort, offering insights based on 
Indigenous property formations that far predate the concepts discussed 
in Mine! and then drawing a through line to contemporary life and to 
future generations. 

So, how are Indigenous conceptions of property so different from 
those embedded in the Anglo-American worldview and, relatedly, what 
consequences do these differences have for contemporary rights and 
remedies?  Here, I make three key points in contrasting Indigenous 
property systems with Anglo-American law.  First, Indigenous cultures 
are as exceptionally collectivist as American culture is individualistic.  
This sets up a curious and challenging binary for Indian nations situated 
within the boundaries of the United States.  Second, Indigenous Peoples’ 
property conceptions are not identical to those found in Western legal 
systems.  For example, in Indigenous property systems, the earth is im-
bued with sacred elements that are entirely nonfungible, a fact that 
stands in stark contrast to the “everything has a price” view contained 
in Mine!.  Finally, Indigenous property conceptions reflect Indigenous 
belief systems, which are rooted in the divine interconnectedness of all 
things in the universe.  This concept is referred to in Potawatomi as 
“Jagenagenon” (“for all my relations,” literally) and is similarly captured 
in Indigenous theologies across the continent and the globe. 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 19 U.S. Dep’t of the Interior, About Us, INDIAN AFFS., https://www.bia.gov/about-us 
[https://perma.cc/HUS3-FKVW]. 
 20 Debra Utacia Krol, How Legal and Cultural Barriers Keep Indigenous People from Protecting 
Sacred Spaces off Tribal Land, USA TODAY (Nov. 24, 2021, 3:03 PM), https://www.usatoday.com/ 
in-depth/news/nation/2021/08/17/indigenous-people-legal-barriers-protect-sacred-spaces/8152992002  
[https://perma.cc/W9NS-V5L8]; see also, e.g., Apache Stronghold v. United States, 38 F.4th 742 (9th 
Cir. 2022). 
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A.  Indigenous Property Systems Are Uniquely Collectivist 

Returning to the Hofstede scale for a moment, Professor Gert Jan 
Hofstede, son and collaborator of Geert Hofstede, observes that America 
is characterized by extreme individualism.  Hofstede contrasts this with 
“Amer-Indian” or Indigenous cultures, which he describes as situated 
on the opposite end of the spectrum.21  According to the Hofstede scale, 
Indigenous Peoples maintain cultures that are far more collectivist and 
communitarian than Western cultures.  The type of rabid individualism 
that is at the heart of the property disputes set forth in Mine! is anath-
ema to many Indigenous worldviews.  This is in part because property 
itself — particularly land — is oftentimes believed to be nonfungible in 
Indigenous communities.22 

I don’t mean to suggest that tribal cultures in the United States today 
do not include aspects of individualism.  Of course, they do.  Many 
Indigenous scholars, like Dean Stacy Leeds, have written about private 
property rights in Native communities.23  And the misconception that 
Native people did not or could not understand property rights was his-
torically used as a justification for mass removal and dispossession of 
Native people.24 

Nevertheless, while there is great variation among and between 
Indian tribes, many Indigenous cultures remain largely communitarian, 
with complex obligations to care for others across families, villages, 
clans, and tribes.  In fact, the communitarian aspects of Indigenous cul-
tures in the United States were found to be so threatening that they were 
often used as a basis for denying Indians essential rights.  For example, 
the United States criminalized Indian religious practices, such as the 
Potlatch ceremony, because by celebrating those with bountiful re-
sources who gave away their possessions, tribes eschewed a commitment 
to acquire and selfishly guard personal property.25  The allotment acts 
were “mighty pulverizing engine[s]” to destroy communal land bases and 
make Indians more individualistic and less “tribal.”26  Congress termi-
nated more than a hundred tribes in the 1950s at the height of the Cold 
War because Indian collectivism was viewed as being too closely aligned 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 21 Dubner, supra note 16. 
 22 See Kristen A. Carpenter & Angela R. Riley, Privatizing the Reservation?, 71 STAN. L. REV. 
791, 802–04 (2019). 
 23 See, e.g., Stacy L. Leeds, The Burning of Blackacre: A Step Toward Reclaiming Tribal Property 
Law, 10 KAN. J.L. & PUB. POL’Y 491, 492 (2000). 
 24 See, e.g., Johnson v. M’Intosh, 21 U.S. (8 Wheat.) 543, 590 (1823). 
 25 See, e.g., MICHAEL D. MCNALLY, DEFEND THE SACRED 40–45 (2020); Kristen A. Carpenter, 
Living the Sacred: Indigenous Peoples and Religious Freedom, 134 HARV. L. REV. 2103, 2116 
(2021) (book review). 
 26 See Theodore Roosevelt, Annual Message of the President Transmitted to Congress (Dec. 3, 
1901), in 10 A COMPILATION OF THE MESSAGES AND PAPERS OF THE PRESIDENTS 1789–
1902, at 417, 450 (James D. Richardson ed., 1902). 
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with communism.27  And the list goes on.  Historically, U.S. law not only 
failed to respect the collectivist worldviews of Indigenous Peoples, but 
virtually since inception it has also been hellbent on destroying any and 
all communal beliefs that are integral to indigeneity. 

B.  Sacred Property Is Nonfungible 

A second feature of Indigenous worldviews is the way in which 
Indigenous Peoples conceive of themselves in relation to the earth and 
all other living things.28  Indigenous Peoples oftentimes maintain deeply 
constitutive relationships with the natural world, characterized by reci-
procity and spirituality.29  From this perspective, the earth and its re-
sources are not merely there to be “extracted and exploited” but are to 
be “nurtured” and stewarded “as a living relative.”30  As one Gwich’in 
chief put it: “We believe in the wild earth, because it’s the religion we’re 
born with.”31 

I do not mean to suggest that Indigenous Peoples are monolithic or 
homogenous in their cultural views or experiences.  With hundreds of 
tribes in the United States alone, and millions of Indigenous Peoples 
around the world, there is enormous diversity among and between 
Indigenous groups.  Nevertheless, in my experience as a tribal member 
who has lived in Indian country and has worked with Indigenous 
Peoples from across the globe, there is a shared culture and belief system 
in Indigenous communities that holds the earth and all living things as 
sacred.  This manifests in numerous ways, but with regard to property 
law, it has several consequences.  First, Indian religions are land-based 
and rely on the natural world — and specific places of real power — for 
their continued vitality.  Tribes’ creation stories root them in this conti-
nent, Turtle Island,32 marking their places of creation.  This is in sharp 
contrast to Western religions, which are often siloed off from day-to-day 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 27 See Rebecca Tsosie, Reclaiming Native Stories: An Essay on Cultural Appropriation and 
Cultural Rights, 34 ARIZ. ST. L.J. 299, 345 (2002). 
 28 Cf. Rebecca Tsosie, Tribal Data Governance and Informational Privacy: Constructing 
“Indigenous Data Sovereignty,” 80 MONT. L. REV. 229, 236 (2019) (“[T]ribal customary law fre-
quently reflects different rules than western intellectual property-rights systems, such as copyright 
and patent.”). 
 29 See Carpenter & Riley, supra note 22, at 807. 
 30 Id. at 853.  The relationship of Indian tribes to property is also complex and should not be 
oversimplified.  For example, some tribes use tribal law to set forth which lands and resources are 
sacred, versus those that may be used for housing or development.  See, e.g., id. at 854–55; EZRA 

ROSSER, A NATION WITHIN: NAVAJO LAND AND ECONOMIC DEVELOPMENT 141 (2021).  
Further, because colonization forced the removal of so many tribes, some Indian nations are situated 
not on their aboriginal lands but in places where they are relative newcomers, such as my own tribe, 
which was removed to a reservation in Oklahoma in the late 1800s.  See R. DAVID EDMUNDS, 
THE POTAWATOMIS: KEEPERS OF THE FIRE 275 (1978). 
 31 ARCTIC REFUGE: A CIRCLE OF TESTIMONY (comp. by. Hank Lentfer & Carolyn Servid, 
2001) (epigraph) (statement of Trimble Gilbert, Chief of Arctic Village). 
 32 See DUANE CHAMPAGNE, NOTES FROM THE CENTER OF TURTLE ISLAND viii–ix 
(2010). 
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life, centered around man-made institutions (churches, temples, and oth-
ers) that are not integral to the belief system itself.33  In this worldview, 
everything, including property, has a price.  Even the Constitution’s 
Takings Clause exemplifies this view.  The power of eminent domain 
possessed by the sovereign exists hand in hand with a core belief that 
all property, ultimately, is fungible and its loss can be adequately com-
pensated for with money.34 

But for Indigenous Peoples, as discussed more fully in Part II, holy 
land is nonfungible.  Money simply cannot make up for these losses, 
which go far beyond the destruction of a patch of grass or a pile of dirt.  
The relationship of Indigenous Peoples to the earth and, concomitantly, 
to their spiritual commitments is another area where Indigenous and 
Western worldviews collide. 

C.  Jagenagenon: Everything Is Connected 

Finally, in many Indigenous cultures, tribes’ spiritual beliefs do not 
afford two-leggeds (humans) dominion over animals and all other living 
things on the planet (including the planet itself), as contrasted with 
Western religion and philosophy.  To the contrary, Indigenous cosmolo-
gies place humans in relation to all other living things, viewing every-
thing in the universe as intricately connected.  Thus, rather than a focus 
on individual ownership, the worldview is often understood as a com-
mitment to connection and mutual symbiosis.  In fact, most Indigenous 
languages have a word or phrase to capture this concept.  In my own 
tribe’s language (Potawatomi), this word is “Jagenagenon,” which, trans-
lated into English, means, “for all my relations.”  In Lakota, it is spoken 
as “Mitákuye Oyás’iŋ,” and in Cherokee, the phrase is “Nigada gusdi 
didadadvhni.”35  You will find similar concepts in other Indigenous lan-
guages all across Indian country. 

The sentiment is probably most famously conveyed in a quote that 
is (likely incorrectly36) attributed to Chief Seattle, which now appears 
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 33 Many Indigenous Peoples, most of whom have a land-based culture, commonly share a  
deep sense of respect for and spiritual connection with the earth.  See Rebecca Tsosie, Tribal 
Environmental Policy in an Era of Self-Determination: The Role of Ethics, Economics, and 
Traditional Ecological Knowledge, 21 VT. L. REV. 225, 274 (1996) (“A central feature of many in-
digenous world views is found in the spiritual relationship that Native American peoples appear to 
have with the environment.”).  Compare this view with the one described in William Blackstone’s 
Commentaries on the Laws of England, where Blackstone asserted that “[t]he earth . . . , and all 
things therein, are the general property of all mankind, exclusive of other beings, from the immedi-
ate gift of the Creator.”  2 WILLIAM BLACKSTONE, COMMENTARIES *3. 
 34 Some states have recognized that not all property is valued by the market in pure terms, 
allowing for, for example, increased payments if the property taken is the family homestead.  
JOSEPH WILLIAM SINGER ET AL., PROPERTY LAW: RULES, POLICIES, AND PRACTICES 1147 
(8th ed. 2022). 
 35 See, e.g., THOMAS CONSTANTINE MAROUKIS, PEYOTE AND THE YANKTON SIOUX: 
THE LIFE AND TIMES OF SAM NECKLACE 160 (2004). 
 36 See Denise Low, Contemporary Reinvention of Chief Seattle: Variant Texts of Chief Seattle’s 
1854 Speech, 19 AM. INDIAN Q. 407, 407 (1995). 
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on inspirational journals, memes, and posters in college dorms across 
the United States: “Humankind has not woven the web of life.  We are 
but one thread within it.  Whatever we do to the web, we do to our-
selves.  All things are bound together.”37 

Indigenous cosmologies are backed by science.  Consider Professor 
Carl Sagan’s famous quote: “[T]he cosmos is . . . within us.  We’re made 
of star-stuff.  We are a way for the cosmos to know itself.”38  And, as 
Professor Alan Lightman, Massachusetts Institute of Technology physi-
cist, wrote recently in his Atlantic article The Transcendent Brain, as 
humans “we . . . have spent more than 99 percent of our 2-million-year 
history living outdoors,” such that a “connection to nature” and to the 
cosmos should be unsurprising.39  From an evolutionary perspective, for 
most of human history, belonging to a group and to something larger 
than the self was likely essential for survival.40 

When Indigenous Peoples say that everything is connected, that we 
are literally linked to our ancestors before us and to the seven genera-
tions that will come after us, such ideas have oftentimes been dismissed 
as primitive, superstitious, or fanciful.41  But this is a place where 
Indigenous knowledge has led Western knowledge.  As Lightman as-
serts — consistent with Sagan’s contentions — we are made of stardust, 
and “[i]f you could tag each of the atoms in your body and follow them 
backwards in time . . . , you could trace each of your atoms, those exact 
atoms, to particular massive stars in our galaxy’s past.”42  This leads 
Lightman to a very Indigenous conclusion: “So, we are literally con-
nected to the stars, and we are literally connected to future generations 
of people.  In this way, even in a material universe, we are connected to 
all things future and past.”43 

* * * 

Though I have established the sharp contrast between Western and 
Indigenous views of property and also shown potential points of inter-
section, questions remain.  In the following Part, I discuss how Western 
property systems were employed to justify denying Indigenous Peoples’ 
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 37 See, e.g., Quotable Quote: Chief Seattle, GOODREADS, https://www.goodreads.com/quotes/ 
7362241-humankind-has-not-woven-the-web-of-life-we-are [https://perma.cc/GZ5V-XGNH] (list-
ing one such reproduction of the quotation). 
 38 Cosmos: The Shores of the Cosmic Ocean (PBS television broadcast Sept. 28, 1980). 
 39 Alan Lightman, The Transcendent Brain, THE ATLANTIC (Dec. 5, 2022), https://www. 
theatlantic.com/science/archive/2022/12/how-the-human-brain-is-wired-for-beauty/672291 [https:// 
perma.cc/5GQL-JHQ2]. 
 40 Id. 
 41 George Nicholas, When Scientists “Discover” What Indigenous People Have Known for 
Centuries, SMITHSONIAN MAG. (Feb. 21, 2018), https://www.smithsonianmag.com/science-nature/ 
why-science-takes-so-long-catch-up-traditional-knowledge-180968216 [https://perma.cc/YRA9-
XDSF]. 
 42 Lightman, supra note 39. 
 43 Id. 
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property rights and, further, to destroy Indigenous lifeways altogether 
where they were too far afield from the American model.  Additionally, 
I offer three contemporary examples of places where continued disputes 
over property threaten Indigenous Peoples’ continued cultural existence. 

II. 

In this Part, this Review pivots significantly, delving into the ways 
in which property dispossession and the legal rules that justified it have 
had devastating — and continuing — impacts on Native people in the 
United States.  After giving a brief overview of historical dispossession, 
this Part then highlights three contemporary property disputes that 
threaten the ongoing existence of Indigenous Peoples as such. 

The property theories set forth in Mine! did very little to protect the 
rights of the continent’s original Indigenous owners.  That history has 
been well trodden, and this Review will not cover all that terrain again.  
But there are a few key points worth revisiting. 

At the point of contact with Europeans, there were hundreds of 
Indigenous nations on Turtle Island, organized around unique cultures, 
traditions, beliefs, and languages.44  From the beginning, the colonizing 
powers — and, subsequently, the United States — treated Indian na-
tions as sovereign governments, with whom the United States estab-
lished nation-to-nation relationships.45  Given tribes’ sovereign status, 
United States policy from very early on reflected the practical reality 
that it was more efficient to enter into treaties with Indian nations than 
to go to war with them.  Therefore, as pressure for lands increased, the 
United States made hundreds of treaties with Indian nations,46  the pur-
pose of which was to secure Native lands, oftentimes with an exchange 
of peace, protection from settlers, and the United States’ earnest promise 
that Indian tribes would be free to continue to live apart from white 
society in a state of “measured separatism.”47  Tragically, of course, many 
of these treaties were broken, some within minutes of being signed.   
And Congress ended treatymaking with tribes altogether in 1871.48  
Nevertheless, despite issues of coercion, duress, and others, the treaties 
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 44 Angela R. Riley & Kristen A. Carpenter, Owning Red: A Theory of Indian (Cultural) 
Appropriation, 94 TEX. L. REV. 859, 869 (2016). 
 45 See Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 557 (1832), abrogated by Oklahoma v. Castro-
Huerta, 142 S. Ct. 2486 (2022) (“The treaties and laws of the United States contemplate the Indian 
territory as completely separated from that of the states; and provide that all intercourse with them 
shall be carried on exclusively by the government of the union.”). 
 46 Indian Treaties and the Removal Act of 1830, U.S. DEP’T STATE., OFF. HISTORIAN, 
https://history.state.gov/milestones/1830-1860/indian-treaties [https://perma.cc/V46S-DTU2]. 
 47 CHARLES F. WILKINSON, AMERICAN INDIANS, TIME, AND THE LAW: NATIVE 

SOCIETIES IN A MODERN CONSTITUTIONAL DEMOCRACY 14 (1987). 
 48 Act of Mar. 3, 1871, ch. 120, § 1, 16 Stat. 544, 566 (codified as amended at 25 U.S.C. § 71); see 
also WILKINSON, supra note 47, at 19 (“Congress’s decision in 1871 to bring treaty making with 
tribes to an end signaled a downgrading in the political status of tribes.”). 
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represent solemn promises that bind both the United States and the 
Indian tribes, and they endure until this day.49 

Despite property theories — such as first in time, among oth-
ers — that would seemingly dictate protection of Indigenous Peoples’ 
property rights, Anglo-American property law utterly failed to ensure 
Native land rights.  In fact, as the authors discuss in Mine!, the dispos-
session of the continent was largely legitimized and given a lasting legal 
rationale when the Supreme Court applied the doctrine of discovery to 
justify the taking of Indian lands in Johnson v. M’Intosh50 in 1823 
(pp. 24–25).51 

In Johnson, two landowners with purportedly overlapping tracts of 
land brought an action to “quiet title”; that is, to have the Court provide 
a definitive determination as to which party was the proper owner.  
What made this an infamous “Indian law” case — the first of the  
“Marshall trilogy” — is that Johnson had purchased the land from the 
chiefs of the Illinois and Piankeshaw Indians, whereas M’Intosh had 
received title from the United States.52  The stakes could not have been 
higher.  Land speculators purchased massive tracts of land from the 
tribes in the late eighteenth century.53  They did so in violation of the 
Royal Proclamation of 1763, which forbade the purchase of Indian land 
from the tribes by anyone except the federal sovereign.54  The specula-
tors were betting that the Proclamation would not be enforced and that 
the land purchases would become lawful in the future.55 

The motivation for the Proclamation was tripart.56  In the early 
years, the federal government did not want either states of the Union 
(like Georgia) or foreign nations to buy up land from the tribes and pre-
sent an obstacle to the formation of the United States or challenge the 
nascent central government.57  Additionally, there were genuine con-
cerns that the tribes were being taken advantage of in the sale of their 
lands, so federal law also purported to protect them from unscrupulous 
purchasers.58  But most of all, perhaps, the United States wanted a good 
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 49 Robert A. Williams, Jr., “The People of the States Where They Are Found Are Often Their 
Deadliest Enemies”: The Indian Side of the Story of Indian Rights and Federalism, 38 ARIZ. L. 
REV. 981, 995–96 (1996). 
 50 21 U.S. (8 Wheat.) 543 (1823). 
 51 The Vatican recently repudiated the doctrine of discovery.  See Elisabetta Povoledo, Vatican 
Repudiates “Doctrine of Discovery,” Used as Justification for Colonization, N.Y. TIMES (Mar. 30, 
2023), https://www.nytimes.com/2023/03/30/world/europe/vatican-repudiates-doctrine-of-discovery- 
colonization.html [https://perma.cc/E2ME-J5BL]. 
 52 See Johnson, 21 U.S. (8 Wheat.) at 560, 562, 572. 
 53 STUART BANNER, HOW THE INDIANS LOST THEIR LAND: LAW AND POWER ON THE 

FRONTIER 85 (2005). 
 54 Id. at 88. 
 55 See id. at 92–93. 
 56 Id. 
 57 Id. 
 58 See id. at 87, 94. 
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price for the lands.59  If the United States had a monopoly on purchase 
of Indian lands, the price would be artificially depressed to the benefit 
of the federal sovereign.60  Despite the myth that many Americans be-
lieve today — that Indian lands were simply stolen after Indians were 
killed or driven away — as Felix Cohen emphasized in his career advo-
cating for tribes, most Indian lands were passed from tribal to federal 
hands through the enactment of treaties (or treaty substitutes after 
1871).61  Though flawed, steeped in racism and paternalism, and often 
entered into under duress, the treaties nevertheless set the stage for  
government-to-government relations between the United States and the 
Indian tribes.62  They also manifested a commitment — though haphaz-
ardly and insufficiently adhered to — to compensate Native people for 
the loss of land and resources.63 

As Mine! recounts, the Court in Johnson could have recognized 
Indian property rights on a variety of theories, most relevant being the 
first-in-time approach (p. 25).  After all, there was no doubt that Indian 
nations occupied all of the continent at the time that Europeans ar-
rived.64  The Court created the legal fiction of “occupancy” as opposed 
to “ownership” in order to make the counterintuitive claim that 
Europeans had, in fact, “discovered” the land.65  The Court denied 
tribes’ first-in-time rights, despite the obvious existence of hundreds of 
well-established Indian nations that already possessed the same lands.66 

There are other property theories that similarly would have dictated 
a result in favor of the tribal nations.  Recall the writings of John Locke 
and the “sweat of the brow” theory for establishing property rights dis-
cussed extensively in Mine! (pp. 82–86).  Yet Locke famously wrote: “[I]n 
the beginning all the World was America.”67  In other words, America 
was uninhabited because the “character” of the primitive and “savage” 
people who lived there was so inapposite to that of white, Christian colo-
nizers, the tribes could not possibly perfect property rights in their lands. 

In reality, however, as the historical record demonstrates, many 
tribes had already developed sedentary, agricultural-based ways of living  

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 59 See id. at 89. 
 60 See id. 
 61 WILKINSON, supra note 47, at 8, 14–15, 213 n.119 (discussing treaty substitutes utilized after 
1871). 
 62 See BANNER, supra note 53, at 212; Eric A. Posner & Adrian Vermeule, Reparations for 
Slavery and Other Historical Injustices, 103 COLUM. L. REV. 689, 695 (2003). 
 63 See Nell Jessup Newton, Compensation, Reparations, & Restitution: Indian Property Claims 
in the United States, 28 GA. L. REV. 453, 464 (1994). 
 64 See Johnson v. M’Intosh, 21 U.S. (8 Wheat.) 534, 592 (1823).  This is contrasted to systems, 
such as Australia’s, that used a terra nullius approach that depended on a belief that the land was 
actually empty and there were no people present when Europeans arrived.  See David Ritter, The 
Rejection of Terra Nullius in Mabo: A Critical Analysis, 18 SYDNEY L. REV. 5, 5, 7–8 (1996). 
 65 Johnson, 21 U.S. (8 Wheat.) at 574, 588, 592. 
 66 Id. 
 67 LOCKE, supra note 11, at 301. 
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and systems of governance by the time the case arose.  Though there 
were certainly nomadic tribes in 1823, there were also numerous tribes 
that were situated in complex village systems, engaging in livestock 
management and agriculture, well before the Court decided Johnson.68  
But the Court framed all tribes as wandering “savages” in order to fur-
ther distance its ruling from any property theory that would dictate an 
alternate outcome.69  Chief Justice Marshall virtually conceded the point 
by rejecting an appeal to “abstract principles”70 and focusing, instead, 
on the “actual state of things.”71  After all, as Chief Justice Marshall 
stated, “[c]onquest gives a title which the Courts of the conqueror cannot 
deny . . . .”72  The Court’s decision reads like a fait accompli. 

Ultimately, then, the Court asserted that, by leaving the land wild 
and uncultivated — despite the inaccuracy of that claim — the tribes 
had not made proper use of the land, depriving them of fee ownership.73  
In this sense, Johnson set the foundation for the notion of split title still 
operating in Indian Country today, whereby tribes have rights of use 
and occupancy, but ultimate title — and, concomitantly, powers of 
alienation — reside in the federal government.74 

Johnson, of course, was only the beginning of legal authorization of 
Indian land theft.  Even after Chief Justice Marshall wrote the next two 
opinions in the Marshall Trilogy — including Worcester v. Georgia,75 
which forbade the state of Georgia from interfering in Cherokee Nation 
sovereignty — Congress passed a series of Removal Acts.76  What fol-
lowed were numerous forced marches — the Trail of Tears, the Trail of 
Death, and others — to relocate Indian tribes to reservations far from 
their aboriginal lands.77  More than 80,000 Indians marched at the end 
of a musket to the Indian Territory, with many dying along the way.78 
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 68 See, e.g., Our History, MONACAN INDIAN NATION, https://www.monacannation.com/ 
our-history.html [https://perma.cc/6E7G-YHUE]; MICH. LEGISLATURE, A BRIEF HISTORY OF 

MICHIGAN, https://www.legislature.mi.gov/documents/publications/manual/2001-2002/2001-mm- 
0003-0026-History.pdf [https://perma.cc/JXM9-XKSA]. 
 69 See, e.g., Johnson, 21 U.S. (8 Wheat.) at 590 (“But the tribes of Indians inhabiting this country 
were fierce savages, whose occupation was war, and whose subsistence was drawn chiefly from the 
forest.”). 
 70 Id. at 588. 
 71 Id. at 591. 
 72 Id. at 588. 
 73 Id. at 590–91. 
 74 Joseph William Singer, Indian Title: Unraveling the Racial Context of Property Rights, 10 
ALB. GOV’T L. REV. 1, 7, 45 (2017). 
 75 31 U.S. (6 Pet.) 515 (1832). 
 76 See ROBERT T. ANDERSON ET AL., AMERICAN INDIAN LAW 63–66 (4th ed. 2019). 
 77 Id. 
 78 See Jennifer Szalai, “Unworthy Republic” Takes an Unflinching Look at Indian Removal  
in the 1830s, N.Y. TIMES (Mar. 24, 2020), https://www.nytimes.com/2020/03/24/books/review- 
unworthy-republic-claudio-saunt.html [https://perma.cc/SU5L-GQ94]; EDMUNDS, supra note 30, 
at 265–71 (recounting the removal of the Potawatomi, an event that has come to be known as the 
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The promise of removal was that tribes would be placed onto reser-
vations where they would be free to govern themselves, protected from 
white interference, on collective lands, subject to their own laws and 
cultures.79  But even this was not to be. 

In 1887, Congress passed a series of allotment acts to open up Indian 
reservations to white settlement and to force Indians from a collective, 
tribal way of life into an individualistic, assimilated one.80  The land 
losses were devastating.81  Indians were thrust into poverty, children 
were stolen and taken to boarding schools, Indian religions were crimi-
nalized, and indigenous languages began to dwindle and die out.82  
Wilma Mankiller herself, the first female chief of the Cherokee Nation, 
stated that allotment did more to break up and destroy tribal life and 
culture than the forced removals (such as the Trail of Tears) ever did.  
For my own tribe, we marched on the Trail of Death upon our removal 
from the Great Lakes region, driven south to a reservation that we took 
by treaty in the Indian Territory in the late 1800s.83  But that was not 
enough.  Ultimately, our reservation was opened up to allotment as well, 
and we lost the vast majority of our tribal lands.84  Efforts by tribes to 
challenge allotment as unconstitutional failed, as the Supreme Court in-
terpreted congressional plenary authority to be virtually limitless.85 
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Trail of Death).  See generally RENNARD STRICKLAND, THE INDIANS IN OKLAHOMA (1980) 
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larly acute land loss, as we try to govern our people and our remaining territory.  McGirt is discussed 
more fully in Part III. 
 85 Lone Wolf v. Hitchcock, 187 U.S. 553, 565 (1903); see Stacy L. Leeds, The More Things Stay 
the Same: Waiting on Indian Law’s Brown v. Board of Education, 38 TULSA L. REV. 73, 73–74 
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Despite a reversal of Indian policy in 1934 with the Indian 
Reorganization Act,86 attacks on tribal property rights continued.  The 
Supreme Court issued a shocking property ruling in its 1955 case of  
Tee-Hit-Ton Indians v. United States87 that essentially went against all 
established precedent in order to avoid paying a tribe of Tlingit Indians 
just compensation for taking their property.88  The Tee-Hit-Ton hold-
ing — just one year after Brown v. Board of Education89 — established 
that governmental seizure of Indian property was not a “taking” for pur-
poses of the Constitution’s Fifth Amendment because aboriginal title 
had never been “recognized” by treaty or statute.90 

The Court did not even attempt to obscure its motivations for the 
decision.  In deciding against the Tlingit, the Court infamously wrote: 
“Every American schoolboy knows that the savage tribes of this conti-
nent were deprived of their ancestral ranges by force and that, even 
when the Indians ceded millions of acres by treaty in return for blankets, 
food and trinkets, it was not a sale but the conquerors’ will that deprived 
them of their land.”91  Tee-Hit-Ton has never been repudiated or re-
versed.92  It remains good law today. 

Since the 1950s, most Indigenous property claims have not been re-
solved in favor of tribes, though there are a few exceptions.93  The taking 
of Indian lands for white settlement, national parks, extractive industry, 
and beyond has deprived Indian people of religious freedom, self- 
determination, and rights to language and culture.94  Today, the federal 
government controls many Indigenous sacred sites, which are now situ-
ated on federal public lands, many within the country’s National Park 
System.95 

All along, the hope by mainstream society has been that Indians 
would just assimilate, give up tribal ways, and become individualistic 
Americans.  In other words, that they would abandon their collectivist 
belief systems — Jagenagenon — that situate them as part of a larger 
whole on the planet.  Private property rights have been and continue to 
be touted as a panacea for Indians, even though history has repeatedly 
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 86 Act of June 18, 1934, ch. 576, 48 Stat. 984 (codified as amended at 25 U.S.C. §§ 5101–5129). 
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 89 347 U.S. 483 (1954). 
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shown that the reverse is true.  In fact, just as Mine! demonstrates that 
the absence of established private property rights poses a threat to many 
American property owners (pp. 265–66), the history of Indian law and 
policy has shown that privatization has, in fact, achieved the opposite 
result.  Too much individualistic ownership — and privatization of  
collectively held resources — presents perhaps the greatest existential 
threat to collective tribal existence.  In our piece Privatizing the 
Reservation?, Professor Kristen Carpenter and I detail the long, sordid 
history through which white Americans — well-meaning and other-
wise — imposed private property systems onto Indian tribes in order to 
“help” them.96  Repeated calls for breaking up communal tribal property 
continue to this day.97 

Perhaps one of the greatest points of disconnect between Indigenous 
property conceptions and the American view is that of nonfungibility.98  
One of the challenges of situating Indigenous property claims within the 
context of American property law is to refute the assumption that all 
property is fungible and therefore merely setting the market price cor-
rectly will ultimately get the right result.99  This is the logical conclusion 
of the arguments in Mine!, which echo those made in law and economics 
(pp. 155–56).  Everything has a number, and if you find the right num-
ber, the most efficient outcome results. 

But for Indigenous Peoples, the land itself is imbued with sacred 
meaning.100  Indigenous cosmologies are built on conceptions of 
Jagenagenon, or understanding the interconnectedness of all things  
in the universe.  In this sense, the nishnabe (the people), the earth,  
her resources, past and future generations, place, art, and religion are 
all part of an interconnected universe.101  In land-based religions,  
sacred places and spiritual practice are inextricably tied.  For example, 
ceremonies conducted at one site cannot just be exported to a different 
location.102  Accordingly, in such cases, money simply cannot com-
pensate for the taking of that which is sacred or a place of creation.  
Concomitantly, the view underlying much of American property law — 
that everything has a price — is anathema to traditional, Indigenous 
worldviews. 

In the following examples, I highlight three areas of ongoing contes-
tation, where Indian tribes are seeking to protect holy and sacred lands 
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and have, in some instances, refused monetary payments that would 
“compensate” them for these losses. 

A.  United States v. Sioux Nation (1980)103 

The Black Hills are sacred to the Sioux tribes.104  Though under 
increasing military pressure by the United States to give up the Black 
Hills and consent to containment on reservations, the Sioux continued 
to fight for their lands, which were guaranteed to them in the 1868 
Treaty of Fort Laramie.105  But General George Armstrong Custer vio-
lated the treaty and went into the Black Hills, looking for gold.106  It 
was here, at the Battle of the Little Bighorn (Battle of Greasy Grass), 
that Custer was killed, his army defeated, and the Sioux reigned on the 
northern plains.107 

But the victory was short lived.  The United States broke the Treaty 
of Fort Laramie and divided up the Sioux Nation, separating families 
and placing Sioux people on scattered reservations throughout what was 
once their aboriginal territory.108  As a result, the Black Hills are no 
longer within tribal jurisdiction.109 

After a lengthy litigation in which the Sioux Nation claimed the 
Black Hills had been taken in violation of the Constitution’s Fifth 
Amendment, the Supreme Court finally ruled in 1980 that the United 
States had engaged in an unconstitutional taking and it must pay just 
compensation under the Fifth Amendment to the Sioux.110  Despite this 
ruling, the various Sioux tribes have continued to seek the return of the 
Black Hills, eschewing monetary payments.111  They maintain that their 
sacred sites are nonfungible and the lawsuit can only be settled by the 
return of their lands.112  They’ve maintained this position ever since, 
even though they are among the poorest people in the United States.113  
To this day, they continue to reject the monetary judgment — whose 
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value is now in the billions of dollars — as it would settle their claims 
to the Black Hills once and for all.114 

B.  Standing Rock Sioux Tribe v. U.S. Army  
Corps of Engineers (2021)115 

When Energy Transfer Partners set out to construct a pipeline in 
North Dakota, the proposed Dakota Access Pipeline (DAPL) was met 
with opposition from all corners.  The original plan was to locate the 
pipeline just north of the capital city of Bismarck, which is ninety per-
cent white.116  Residents protested vociferously, fearing a pipeline leak 
could destroy their water supply, so the pipeline project was revamped 
to go in further south.117  The tribes of the region also expressed their 
opposition to the pipeline, which would cross land guaranteed to the 
Sioux by the Treaty of Fort Laramie.118  It would further be placed un-
der a lake that has both cultural and practical meaning to the tribes, 
and that runs just north of the Standing Rock Sioux reservation.119 

The Standing Rock Sioux Tribe, ultimately joined by other Sioux 
tribes, filed a lawsuit in July 2016 to stop the project.120  Around the 
same time, tribal members — many of them young people — built a 
camp at the entrance to the Standing Rock Sioux Reservation, not far 
from the Lake Oahe pipeline site.121  Over the next several months, the 
camp grew significantly, as protestors engaged in more and more “direct 
action” protests against the pipeline’s construction.122  In September 
2016, the United States determined that it would not authorize further 
construction of the pipeline, and the U.S. Army Corps of Engineers (the 
Corps) denied the granting of an easement that would be required for 
the pipeline’s completion.123 

Alas, the hoped-for deus ex machina — in the form of a Clinton elec-
toral win in 2016 — did not come to pass.  In a squeaker of an election, 
Donald Trump won the presidency in the fall of 2016.  In January 2017, 
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the Corps announced that it would launch an environmental study to 
determine what the impacts of the DAPL pipeline would be on Lake 
Oahe.124  But only a week after his inauguration, President Trump 
signed his first executive order to expedite the review and approval pro-
cess to advance the pipeline project.125  Following the order, the Corps 
terminated its environmental study and public comment period and 
granted the easement to Energy Transfer Partners.126  Construction be-
gan immediately.127 

 The impacted tribes — including the Cheyenne River Sioux and 
the Standing Rock Sioux, among others — attempted to use the legal 
process to stop the completion of the pipeline.  And, although the pro-
tests galvanized a global Indigenous rights movement, by June 2017, oil 
was flowing through the pipeline, destroying sacred sites and threaten-
ing the reservation’s primary water source.128 

C.  Apache Stronghold v. United States (2021)129 

Nizhoni Pike danced for four days straight at “Chi’chil Bildagoteel,” 
or Oak Flat, in a ceremony that marked her coming of age as a young 
Apache woman.130  Apache cosmology holds Oak Flat as a holy place 
for the San Carlos Apache people, who access the site for religious ritu-
als, coming of age ceremonies, and the gathering of sacred plants and 
foods.131  Nizhoni expressed her commitment to the preservation of her 
tribe’s sacred place, stating, “I want to pass down my story to my chil-
dren.”132  Naelyn Pike, another San Carlos Apache woman, similarly 
explained of Oak Flat, “I still feel that strong spiritual connection to 
mother earth . . . and to Ussen the Creator at Oak Flat.  It is who  
I am and where I am free to be Apache.”133  She shared, “My people 
have lived, prayed, and died in Oak Flat and Tonto National Forest for 
centuries.”134 
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The coalition group Apache Stronghold is currently in a fraught legal 
battle to protect Oak Flat from certain destruction.  But how could these 
Indigenous lands, which have been stewarded by the Apache people 
since time immemorial, now be so vulnerable? 

The United States took the land from the Apache in the late 1800s 
when it imprisoned them as prisoners of war.135  During the Eisenhower 
era, Oak Flat was protected from mining, but since the area is overseen 
by the U.S. Forest Service, it was still subject to the future decisions of 
the agency.136  The current crisis finds its roots in 2014, when then–
Arizona Senator John McCain added in a section to the National 
Defense Authorization Act that authorized 2,400 acres of land to be 
transferred to Resolution Copper, which is a U.S. subsidiary of two  
British-Australian mining firms, Rio Tinto and BHP.137 

The land swap was described in a New York Times editorial as 
“sneakily anti-democratic.”138  Rio Tinto had been trying to get Oak Flat 
for its high-value ores for years.  Arizona congressmen had tried multi-
ple times to set up a land swap to benefit Rio Tinto, but they had re-
peatedly failed due to a lack of support.139  Nevertheless, the night 
before the vote on the National Defense Authorization Act — seen as a 
“must-pass” piece of legislation — Senators John McCain and Jeff Flake 
slipped the language that would authorize the land swap into the bill.140  
By bypassing public scrutiny and avoiding transparency, the last-minute 
tactic was successful, and the legal pathway was open for the land swap 
to occur.141  Of course, behind the scenes, the money flowed.  Rio Tinto 
affiliates were campaign contributors for McCain, and Flake had previ-
ously been a paid lobbyist for a Rio Tinto uranium mine in Namibia.142 

Because Resolution Copper managed to get the swap passed by fed-
eral law, the U.S. Forest Service maintained that it had no choice but to 
approve the land exchange, and it began the requisite procedures to do 
so.143  In 2021, the Forest Service published its final draft decision for 
the mine and land swap five days before Trump’s presidency ended, 
which started a sixty-day countdown before it would be finalized.144  
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However, the countdown was stopped on March 1, when the Forest 
Service withdrew the decision and said it would reinitiate conversations 
with tribes.145 

The Apache Stronghold filed a lawsuit in federal court seeking an 
injunction to stop Rio Tinto from gaining control of Oak Flat while the 
swap was reviewed, citing violations of religious liberty.146  The federal 
district court rejected the claim.147  Even though it acknowledged that 
“the land in this case will be all but destroyed to install a large under-
ground mine, and Oak Flat will no longer be accessible as a place of 
worship,”148 the court found this did not violate the tribes’ rights to  
religious freedom under either the First Amendment or the Religious 
Freedom Restoration Act.149 

On June 24, the U.S. Court of Appeals for the Ninth Circuit affirmed 
the lower court’s decision, ruling 2–1 against the coalition of Apache 
and other tribal members opposing the land swap,150 reasoning that the 
parties had “failed to show a substantial burden” to their religious prac-
tices.151  According to the court, “[t]he government does not substantially 
burden religion every time it ends a ‘governmental benefit’ that at one 
time went to religious beneficiaries.  There must be an element of coer-
cion . . . .”152 

But, on November 17, 2022, the Ninth Circuit ruled that it would 
reconsider the Apache Stronghold v. United States case en banc.153  Oral 
arguments in the case were heard before the Ninth Circuit en banc panel 
on March 21, 2023.154 

* * * 

These legal battles demonstrate the challenges Indian tribes and 
Indigenous Peoples continue to face to protect their sacred lands and 
resources.  In all three cases, the United States employed a variety of 
tools — treaty abrogation, unlawful takings, and shady land deals — to 
deprive Indian tribes of their rights.  Most critically, in all three cases, 
there were religious freedom concerns and claims of destruction of sa-
cred sites that money could not compensate for.  And the points of 
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contestation do not end there.  Currently, the case of Haaland v. 
Brackeen155 is under consideration by the Supreme Court, as the Court 
has been asked to weigh in on the constitutionality of the Indian Child 
Welfare Act of 1978,156 a remedial statute passed to stop the mass re-
moval of Indian children from Indian homes.157  Though Brackeen is 
not a case about land or property, it is a case about the most important 
resource Indigenous Peoples have: their children, who are their relatives 
and someday will be the ancestors to the seven generations to come.   
It is not lost on Native people that the taking of Indian children is a 
continuation of colonization as well as a manifestation of centuries of 
racism and a belief that all things Indian should be free and available 
for the taking by whites.  But Indian children, like other sacred re-
sources in Indigenous communities, are essential to tribal survival and 
remain particularly vulnerable within the U.S. system.  These disputes 
are ongoing.158 

III. 

Security in collective rights to land and natural and cultural re-
sources is a core and essential feature of the exercise of tribal sover-
eignty.  As Professor Joseph Singer has written, “property and 
sovereignty” are inextricably intertwined.159  In the United States, hav-
ing a protected territory or land base is essential to political and cultural 
sovereignty for tribes.  Jurisdiction over these lands allows tribes to en-
gage as collective entities, advancing tribal capacity to nurture and pre-
serve ceremonies, rituals, languages, economies, governance systems, 
and clan relations.  The destruction of Indian lands, as this Review has 
shown, necessarily means the destruction of Native political and cultural 
sovereignty.160 

Technological interventions, political movements, and legal transfor-
mations are paving the way for greater protection for Indigenous prop-
erty rights.  Part III identifies three areas that provide potential avenues 
for recovery of or additional protection for Indigenous lands and re-
sources and addresses them in turn: Landback, comanagement arrange-
ments, and cultural property legislation, respectively. 
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A.  Landback 

The Landback movement is only a few years old, but it has already 
taken hold in Indigenous rights discourse.161  Landback, broadly speak-
ing, encompasses art, political protests, lawsuits, and other efforts to 
bring attention to the continuing dispossession of lands from Native 
peoples.162  It has become a rallying cry for numerous political and legal 
movements in recent years, all designed to facilitate recovery of Native 
lands by Indian tribes. 

Building on the momentum of Landback, the Harvard Project on 
American Indian Economic Development recently released a report, 
Considerations for Federal and State Landback.163  The report, coau-
thored by Miriam Jorgensen and Laura Taylor, uses geographic infor-
mation system (GIS) technology to identify lands in and around 
reservations that may be suitable targets for Landback claims.164  As 
the report notes, much of the land that was taken from Indian tribes 
was ostensibly for white settlement and homesteading.165  Today, how-
ever, it is apparent from GIS technology and other research sources that 
around one-third of the land that was previously within former reserva-
tion boundaries is now managed by the federal government, making 
those lands potentially prime targets for Landback.166  This is, in part, 
because of Johnson’s legacy: Indian land is already held in trust for 
Indian tribes by the federal government, making the federal government 
the titular “owner” of both tribal and federal public lands.167  Thus, a 
conveyance of land from the federal government’s public land holdings 
to tribal ownership does not impact the property tax base of states.168 
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There are, of course, other places in which Landback is making its 
mark.  Whether the specific term is employed or not, tribes are increas-
ingly seeking the return of their aboriginal lands, using whatever mech-
anisms are available to them.  For example, in recent years, a great deal 
of trust land was reconsolidated in tribal ownership as a result of the 
settlement of the Cobell169 litigation.170  And, though nothing has hap-
pened yet, there are increasing calls for return of national park land to 
Indian tribes as well.171 

With sufficient resources, tribes may even buy land on the open mar-
ket and request to have it brought into trust by the Secretary of the 
Interior.  Because of nonfungibility and social justice concerns, the re-
purchase of Indian lands — and, particularly, sacred sites — can be 
quite controversial.172  For example, it took years for the Sioux tribes to 
reach an agreement to purchase the sacred site of Pe’ Sla on the open 
market in order to protect it.173  Today, the lands are held in trust by 
the United States for the benefit of the Sioux people.174  As Standing 
Rock Sioux Tribal Councilman Frank White Bull stated of the project, 
“Pe’ Sla has been in our hearts since the time of our creation, and by 
bringing the land into trust through unity among our tribes as one Sioux 
Nation, our children and grandchildren now have a place to prosper in 
our traditional ways.”175 

B.  Comanagement and Stewardship 

Former Assistant Secretary of Interior, and now Dean of the 
University of Iowa College of Law, Kevin Washburn has written exten-
sively about how federal administrative agencies can develop coman-
agement plans with Indigenous Peoples for stewardship of Native 
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lands.176  While acknowledging that such plans fall short of all-out re-
turn of Indigenous lands — and, therefore, may not be acceptable to 
some tribes177 — Washburn highlights numerous comanagement mod-
els for public lands that rely on the cooperation of the federal govern-
ment and Indian tribes.178  These innovative property arrangements 
present some mediated opportunities for tribes and the federal govern-
ment alike.  They could offer avenues for the protection of sacred sites 
from almost certain destruction from pipelines, copper mines, logging 
roads, and other projects, while still keeping large swaths of public lands 
at least mostly available to the general population.179 

Consider Bears Ears, for example.  Pursuant to the Antiquities 
Act,180 Present Obama created Bears Ears National Monument, located 
in Utah, in 2016.181  The area, which originally stretched across 1.35 
million acres, has deep cultural and religious significance to numerous 
tribes of the region.182  The proclamation establishing Bears Ears set 
forth an innovative approach to its management, which includes a com-
mission of five tribes that are empowered to give their input to federal 
land managers to “ensure that management decisions affecting the  
monument reflect tribal expertise and traditional and historical 
knowledge.”183  Today, four tribes are in an active comanagement agree-
ment with the United States, although the project has been under legal 
attack since it was announced.  President Trump reduced the monument 
by roughly eighty-five percent,184 and the project has been tied up in 
litigation ever since.185  Most recently, four tribes — Hopi Tribe, Navajo 
Nation, Pueblo of Zuni, and Ute Mountain Ute Tribe — have been al-
lowed to intervene in the Utah monuments litigation.186 

And Bears Ears is only one such example of a place where a coman-
agement agreement offers a unique property arrangement for tribes, 
short of full repatriation.  Washburn has set forth a series of possibilities 
for the utilization of comanagement agreements to bring sacred lands 
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back within tribal control.187  He notes that such agreements have  
already been made between the Yurok Tribe and Redwood National 
Park, the Sitka Tribe of Alaska and Sitka National Historical Park, and 
the Salish and Kootenai Tribes and the National Bison Range, among 
others.188 

C.  Cultural Property Protection 

As leading Indigenous rights scholar Professor Rebecca Tsosie has 
stated, “cultural restoration is essential to the task of building strong 
Nations in the future.”189  I have explored extensively in my work  
the role that cultural property protection — from sacred lands to 
Indigenous knowledge to repatriation of ancestors — plays in contrib-
uting to strong, thriving, culturally robust Native Nations.190 

And cultural property protection has been one of the places that  
Congress has been most active in Indian rights in the United States.  
There are statutes in place to protect authentic Indian arts and crafts,191 
carve-outs for Native people to possess eagle feathers for ceremonial and 
religious purposes,192 protections for the sacramental use of peyote,193 
and laws that mandate procedures for repatriation of ancestors  
and items of cultural patrimony from federally funded museums and 
institutions.194 

But, as this Review has demonstrated, the physical and intangible 
components of cultural property are inextricably linked together for 
Indigenous Peoples.195  Thus, laws that are inadequate to protect the 
territory (property) of Indigenous Peoples are necessarily inadequate to 
protect the political and cultural survival (sovereignty) of Indian tribes.  
And the laws are demonstrably inadequate, particularly in certain are-
nas, such as in guaranteeing the land-based religious freedom rights of 
tribes.196  Indigenous Peoples consider claims for cultural property pro-
tection as directly linked to the taking of Indian lands, treaty abrogation, 
and even acts of cultural and actual genocide.197 
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But there are signs the tide could be turning.  After years of pressure 
by Indian tribes — with the Pueblo of Acoma acting as a leader in this 
fight, in order to recover their sacred Acoma Shield — Congress just 
recently passed the Safeguard Tribal Objects of Patrimony Act of 
2021198 (STOP Act).  The Act builds on the Native American Graves 
Protection and Repatriation Act’s199 commitment to end the trafficking 
of Native American remains and items of cultural patrimony.200  It is 
specifically designed to empower Indian tribes — with the assistance of 
the United States — to see the successful repatriation of items of  
cultural patrimony that are now in foreign nations, oftentimes appearing 
in auction houses or in national museums.201  It affirms the authority of 
the President to enter into bilateral agreements with other nations to 
facilitate the return of tribal items to U.S. tribes.202  It also creates a 
federal framework for the voluntary return of sacred items when  
the appropriate tribal owner can be identified.203  Oversight will be  
undertaken by a seven-member commission.204  Though it took years 
for this bipartisan legislation to be enacted,205 it potentially provides  
an important safeguard for Indigenous cultural property that has  
been wrongfully taken from Indian tribes in the process of conquest and  
colonization. 

* * * 

These three movements — Landback, comanagement, and cultural 
property legislation — provide just a snapshot of some of the ways in 
which Indigenous Peoples themselves are employing the language of 
property law to assert their rights to their continued cultural and polit-
ical existence. 

CONCLUSION 

In many respects, Mine! is a book about scarcity.  The authors 
demonstrate that legal rules allocating property rights are seldom 
viewed as necessary until owners-to-be see the resource as increasingly 
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limited (pp. 4–5).  Scarcity not only drives the desire to carve up property 
and set property entitlements but also tends to motivate those with the 
greatest power, money, and resources to make sure the pie is carved to 
their benefit (pp. 15–16).  Scarcity — and the related argument deployed 
historically that Native people have “too much” and do not “use” all that 
they have — has been used to deprive Native people of property in the 
United States and all across the globe for centuries.206 

And, as this Review sets forth, the concerns raised in Mine! about 
increasing scarcity of property — particularly light, air, water, land, and 
others — lend themselves to the creation and enforcement of property 
rights that are likely only to further harm Indigenous Peoples.  As an 
example, we are seeing challenges to Indian water rights in the arid West 
intensify207 now that our capitalistic and consumeristic culture has 
driven the climate to a crisis point.208  Similarly, Indigenous lands are 
under threat of even more mining to produce lithium and other minerals 
to satisfy the increased demand for electric cars and sources of “green 
energy.”209  The climate crisis is a creature of human society’s own  
making, yet it is often the poorest and least resourced people — and 
Indigenous Peoples, in particular — who continue to face the harshest 
consequences of the establishment of new property rules. 

This Review has attempted to show that Indigenous conceptions of 
property are not aligned with Anglo-American property concepts.   
Nevertheless, there are places where Anglo-American property law may 
be employed to develop innovative solutions for Indigenous property 
rights.  This Review has discussed three of these — Landback, coman-
agement, and cultural property legislation — and has sought to demon-
strate the role they are playing in ensuring the continued viability of 
Indian property rights. 

In closing, I suggest that innovative and progressive reforms moving 
forward should turn more explicitly to the contributions of international 
law.  As Kristen Carpenter has pointed out, “[i]n the search for daylight, 
many Indigenous people have turned to the field of human rights for 
new ways of addressing old problems in federal Indian law,” particularly 
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the United Nations Declaration on the Rights of Indigenous Peoples and 
the American Declaration on the Rights of Indigenous Peoples.210 

Though there is still much to be done, there is precedent in numerous 
countries throughout the world for recognition of Indigenous Peoples’ 
collective rights to land and resources, as well as growing international 
efforts to protect Indigenous rights.  In addition to the Declaration on 
the Rights of Indigenous Peoples, the United Nations World Intellectual 
Property Organization (WIPO) is developing protections for folklore and 
traditional knowledge at the international level.211  In September 2000, 
WIPO established the Intergovernmental Committee on Intellectual 
Property and Genetic Resources, Traditional Knowledge, and 
Folklore,212 which is undertaking to draft three separate treaties that 
would protect traditional knowledge,213 traditional cultural expres-
sions,214 and genetic resources.215 

Regional human rights systems, such as the Inter-American Court, 
have also been active in protecting collective rights of Indigenous 
Peoples.  One of the court’s most groundbreaking cases involved the 
Awas Tingni people of Nicaragua.  There, the court held that Nicaragua 
had a duty to protect the property rights of the tribe and had to do so 
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in accordance with the Awas Tingni Peoples’ own customary law of  
land tenure.216  This landmark opinion has led to what has been called 
the “Awas Tingni effect.”217  From Belize to Paraguay to Suriname,  
the Inter-American Court has expanded on Awas Tingni to reinforce 
rights articulated in Article 21 of the American Convention on Human 
Rights.218 

And nation-states throughout the world are implementing 
Indigenous rights — drawing most notably on the Declaration on the 
Rights of Indigenous Peoples — into national law.  In 2021, the 
Canadian Parliament adopted legislation to amend Canadian law  
to align with the rights articulated in the Declaration.219  Aboriginal  
leaders in Australia have produced the “Statement From the Heart,”  
which calls for Australia to modify its laws to give First Nations  
peoples a voice in the Australian Constitution, to allow the Makarrata 
Commission to supervise treatymaking, and to empower the Makarrata 
Commission to oversee a truth and reconciliation process, much like that 
seen in Canada.220  Māori Peoples in New Zealand are actively engaged 
in considering whether there is a similar path forward to push the New 
Zealand government to constitutionalize Māori rights.221  The Supreme 
Court of Belize has famously cited to Article 26 of the Declaration in 
support of its holding that the collective-property traditions of the Maya, 
similar to the traditions of the Awas Tingni, gave rise to property rights 
under the Belize Constitution.222  And there are numerous other exam-
ples from around the world.223 

Tribes themselves have also been leaders in this arena.  The 
Muscogee Creek Nation, for example, translated the Declaration into 
the Muscogee language and adopted it wholesale as the law of the 
Nation in 2016.224  The Pawnee Nation also adopted the Declaration 
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when it passed the Pawnee Nation Declaration on the Rights of 
Indigenous Peoples Act,225 which calls on the United States to imple-
ment and adhere to the minimum standards set forth by the United  
Nations Declaration.226  The Act also stipulates that all future tribal 
laws and regulations will conform to the United Nations Declaration.227  
And tribal judges, such as Judge Bird, are going even further, penning 
tribal court opinions that adhere to the conceptions of Jagenagenon  
and the principles of MnoBmadzewen to ensure that Gaagige-
Inaakonigewin (Anishinaabe law) is continued for the sake of the next 
seven generations.228 

As Indigenous Peoples increasingly engage with the international  
legal system, the world is now witnessing a “jurisgenerative” moment  
in Indigenous and human rights.229  As my frequent coauthor Kristen 
Carpenter and I have written, through a dynamic system of “multiple 
site”230 engagement, “Indigenous rights developing at tribal, national, 
and international levels have produced a complex interplay of laws that 
have greatly expanded protections for Indigenous peoples.”231  Though 
the United States has been particularly reluctant to engage in these ex-
ogenous systems,232 there is optimism that tribal and international sys-
tems can have a positive impact on Indigenous rights within the United 
States and beyond.233  Within this framework, there will perhaps be 
sufficient room for property conceptions that deviate from those of the 
strictly individualistic Western view seen in the United States.  There is 
room, it seems, to both protect private property rights and, simultane-
ously, navigate a bit away from Mine! to a broader, more malleable, and 
collective view of property rights.  Jagenagenon. 
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