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LOCALITY AND CUSTOM: NON-ABORIGINAL CLAIMS TO CUSTOMARY
USUFRUCTUARY RIGHTS AS A SOURCE OF RURAL PROTESTi

Louise Fortmann

Department of Forestry and Resource Management
University of California at Berkeley

Between 1983 and 1986, Adamsville, a small mountain community
surrounded by national forest, was the site of three protests. In the first, the
Woodcutters' Rebellion, local residents protested the imposition of a fee for
cutting firewood on national forest land. In the second, the Megavoltz fight,
most of the town protested against the construction of a wood-fired power
plant. In the third, the Great Commute in which a large proportion of the
town participated, local residents protested in favor of increasing the amount
of timber that could be logged on the adjacent forest. The Woodcutters'
Rebellion is most simply explained as the defense of claims to rights to access
to a resource. But participation by most of the town in both the Megavoltz
fight and the Great Commute poses an apparent paradox. The Megavoltz
fight would appear to be a classic example of environmentalist, anti-growth
protest. The Great Commute, in contrast, seems to constitute an ideological
flipflop, i.e., an anti-environmentalist, pro-growth protest. This apparently
paradoxical behavior can be resolved if the three protests are understood as
the assertion of local claims to non-aboriginal customary usufructuary rights.
Adamsville resident were completely consistent in their actions; in each case
they were defending their claim to customary usufructuary rights to local
resources, namely firewood and timber.^

My argument is that: (1) local people make claims to customary
usufructuary rights to natural resources that are not enforceable under U. S.
formal property law; (2) these claims to rights are legitimized in the minds of
local users by their continuing proximity to the resource; (3) these claims can
be distinguished from conventional practice by their articulation and defense
as rights; (4) they should be understood as claims to a truncated form of
customary property law co-existing with U.S. formal property law^ and (5)
the conflict between claims of local residents to customary usufructuary rights
and claims made tmder formal law can trigger rural protest.

Recognizing the existence of local claims to customary usufructuary rights
and their importance as a source of rural protest would broaden our
understanding of property relations and sharpen our understanding of the
origins of rural protest. Thus we are dealing with two general propositions.
One is that claims to customary rights are a source of rural protest, a
proposition which is unaffected by whether or not the belief that one has
customary rights is itself a delusion (Thomas and Znanieki, 1958:81). To date
rural protests have largely been analyzed in terms of class conflict ( McNall
1988),. relative deprivation (Morrison and Steeves, 1967), or
environmentalism (Schnaiberg, 1986). But the Adamsville protests
demonstrate these explanations fail to encompass the roots of all rural
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protest. As this study shows, the conflict between formal and informal law
rooted in specific localities is also a source of rural protest. The conflict
explains the emergence of rural protest which otherwise would seem
inexplicable if we were limited to the explanatory power of class, relative
deprivation and environmentalism. Sociological analysis of the causes of
rural protest would be more accurate if the existence and influence of
customary property claims were recognized.

The second proposition is that these claims should be understood as part
of a truncated customary property law. That is, claims to customary property
rights long recognized in peasant societies (Scott, 1977a and 1977b; Panel on
Common Property Resources Management, 1986) are also important, if often
unrecognized, legal phenomena in the U.S. Relying on the existence of
coercive force as a test of the existence of customary law has led to an
underestimate of local perceptions of rights which in turn lead to action. This
suggests more generally that definitions of property rights in the United
States have typically been too narrowly drawn in sociological studies.

This article proceeds in four parts. The first section introduces the concept
of legal pluralism. The second section considers the nature of the claims at
issue and whether they can be considered a claim to customary property rights
rather than simply conventional practice. The case study in the third section
demonstrates that claims to customary usufructuary rights are the cause of
some rural protest. The final section discusses the implications of the
findings.
I. Leg^ Pliuralism

My argument relies on the concept of "legal pluralism"-- the co-existence
of multiple legal systems in a single society (Fuller, 1969b; Popisil, 1974;
Galanter, 1981; Allot and Woodman, 1985; Griffiths, 1986)-- first suggested by
Eugen Ehrlich (1913) and Max Weber (1922, pp. 316-319, 699-701). Legal
pluralism rejects the idea that the state is the only source of law. Examples of
law co-existing with systems, variously known as "indigenous", "customary"
or "folk" law, are myriad (Fuller, 1969a; Galanter, 1981; Griffiths, 1985;
Podgorecki, 1985). Systems of law imposed by a colonial or national power
have co-existed and conflicted with local custom and indigenous law since
antiquity (Weber, 1922, pp. 753-754; Holdsworth, 1922, pp. 3-4; Pollock and
Maitland, 1923, pp. 184-188; Moore, 1973; Linebaugh, 1976; Cronon, 1983;
Guha, 1985; Guha and Gadgil, 1987). For example, one of Marx's early works
described the conflict of peasants in the Rheinland with the government. At
issue was a new law on the theft of wood which among other provisions did
not distinguish between taking fallen wood to which peasants had "ancient
Germanic rights (leges barbarorum)" and taking timber or standing trees
(Linebaugh,1976:7). Historical conflicts between local systems of communal
rights and private rights have been recorded as well (Bloch, 1966; Blum, 1978;
Hopkins, 1985). Contemporary customary property rights in developing
nations have been extensively studied and in some cases have come to be
recognized as legitimate by the state (Cernea, 1981; Fleming, 1983; Fortmann,
1985; Meek, 1949; Noronha and Lethem, 1983; McCutcheon, 1981; Shepherd
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and Richter, 1979; Uhlig, 1980; Vadya et al., 1980; Weinstock, 1983). In
developed countries the customary law and usufructuary rights of certain
ethnic minorities have received recognition through treaties or under the
rubric of aboriginal rights (Bennett, 1978; Maddock, 1981, Cohen, 1986;
Wilkinson, 1987). Native American law is probably the most familiar
example in the United States.

Legal pluralism also applies to the more mundane aspects of
contemporary American society. In the U.S. the same statute has been fotmd
to be subject to varying local interpretations and local legal cultures have been
found to vary (Galanter, 1981). Indeed, vigorous customary mercantile laws
have been shown to be observed alongside, sometimes in preference to,
formal American business law (Macaulay, 1963; Galanter, 1981; Moore, 1973).
That is, some businesses are conducted in large part without recourse to
formal law, the courts or lawyers but instead in accordance with codes of
conduct and means of dispute settlement developed over time by business
people themselves.

In contrast to the attention given to both customary aboriginal property
law and to non-aboriginal customary law other than property law, there has
been little if any analysis of the subject of this article— claims to customary
property rights among non-aboriginal contemporary populations of the
United States. The dearth of such studies is surprising given the many
examples for analysis. Customary usufructuary claims to land and natural
resources can be quite clearly discerned in at least four recorded forms. One is
the persisting practice of poaching in which usufructuary rights to game are
claimed and exercised, albeit by stealth (Ives, forthcoming; Scialsa,
forthcoming). The second is the practice of the "open range" under which all
unfenced land regardless of use and ownership is considered open for
grazing. Open range was the custom in some places in the South as late as
the 1970s (Jones et al., 1965; McDonald and McWhiney, 1975; Hahn, 1982a and
b; BCing, 1982). Open range claims have been reported historically both in the
West generally (Anderson and Hill, 1975) and in contemporary states such as
California (Ellickson, 1986). The third example is the informal East coast
system of allocating rights to use lobster fishing grounds (Acheson, 1987).
The fourth is customary usufructuary claims based on old Spanish land
grants (Knowlton, 1970; Trillin, 1976).

In short, not only is it possible for a system of customary claims to
usufructuary rights to co-exist with the official legal system, such claims have
been observed in the U.S. up to and including the present.
II. Claims to Customary Rights or Conventional Practice?

The Nature of the Claims

The people in this study make two kinds of usufructuary claims— (1)
claims to a right to subsistence use of forest resources and (2) claims to a right
to a livelihood from the commercial use of forest resources. The first type of
usufructuary claims, hereafter called subsistence claims, consists of claims
that local people may use forest products such as fuelwood for their
subsistence needs and that this use should take preference over use by
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outsiders 4 The second type of usufructuary claim, hereafter called livelihood
claims, consists of claims on government action in the form of forest policy
favorable to local forest-based commercial livelihoods. The argument is that
local people have the right to make their livelihood from the forest and that
government policy should not endanger these livelihoods.^

Local people's expectation that they are entitled to make these claims is
based in customary acceptance of usage that has evolved over time, albeit
over a fairly recent time.6 The users' expectation that they should be able to
continue their forest utilization or to demand the protection of their
livelihood does not imply that they think they are acting under formal law
but that they believe this usage is legitimate, more specifically, that their
continuing proximity to the public resource gives them rights in the same
fashion that communities outside the U.S. claim rights—sometimes
respected by other communities—to adjacent land even when it legally
belongs to the national government (Cf. Moench, 1988). And there is an
historical precedent for this belief since in 1905 the U.S. Forest Service
recognized some customary rights of people already settled on land in or
adjacent to the new forest reserves (U.S. Department of Agriculture, 1905: 13,
16-17,22).

The Question of Enforceability
The proposition that non-aboriginal claims to customary usufructuary

rights should be understood as a part of a truncated customary property law
requires establishing that these claims can legitimately be considered a form
of a claim to a customary property right and are not simply conventional
practice. The case for these claims being subsumed under customary law
could seem problematic because customary law is generally held to involve a
means of enforcement. Weber (1922:315) argued that the test of the existence
of a right, legal or otherwise, is the existence of a specialized coercive force for
its enforcement. Hoebel (1954: 26, 28) similarly distinguished legal from social
norms by "the legitimate use of physical coercion by a socially authorized
agent." Consistent with this view, studies of U.S. customary law have tended
to focus on the regulation of behavior through various forms of social control
(Macaulay, 1963;Moore, 1973;Galanter, 1981).

Customary law is typically enforced through specialized institutions such
as customary courts or through sometimes highly effective informal social
control. In the case at hand, there is no specialized means of coercion. The
claims involve an entity, the U.S. Forest Service, an arm of the federal
government which employs professional staff who are not subject to local
social control in the same way the members of a community bound by ties of
kinship and permanent residence would be. In such situations customary
law has been characterized as having limited effectiveness (Galanter, 1981).

The lack of a specialized coercive force, however, need not exclude these
claims from the realm of customary law. Not all theorists consider the
presence of a coercive force as a necessary characteristic of law, arguing that
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other means such as consensus bring about the preservation of order. Barkun
(1968, p. 16) notes that in "horizontal" legal systems.

The implementation of its rules cannot very well depend solely
upon force (it is nowhere sufficiently concentrated so that force
can be effectively and invariably applied); instead self-help and
self-restraint take the place of the sovereign.

Writing specifically in respect to customary law, Allen (1964, p.70) observed:
Custom, as has been said, grows up by conduct, and it is therefore
a mistake to measure its validity solely by the element of express
sanction accorded by courts of law or by any other determinate
authority. The characteristic feature of the great majority of
customs is that they are essentially non-litigious in origin.

In a sense, then, the focus on coercive force obscures the real issue in the
question of claims to rights, namely, their enforceability. If claims to rights
can be enforced through the claimants' ability to use other sources of power to
defend their claims despite the lack of a specialized coercive force, then we
can argue that the claimants have a de facto though not a de jure right.^ The
greater the success in enforcing the right, the stronger the right is. Indeed, we
can argue that people who are able to enforce their claims to customary rights,
in a sense, have stronger rights than those who are unable to enforce their
legal rights due to corruption or bias in the police or judiciary or lack of access
to legal counsel.

Support for the importance of alternative routes to enforceability can be
foxmd in the work of Nelson (1986, pp. 364, 371-373) who has applied Reich's
(1964) concept of the "new property" to natural resources, suggesting that
over time private rights to government action have been created in this
realm as well. For example, he notes that when the Reagan Administration
attempted to sell public lands, they discovered that "a wide array of public
land users considered themselves as holders of vested rights to continue
existing land uses." He argues that "...the long-run trend of public land
zoning is towards a system of collective private rights to use public lands,"
asserting that the ability of various organized groups to control use through
political power has made them "partners with the government in owning
wilderness areas" (Nelson, 1986, p. 371).

Strategies for Enforcing Claims to Rights: Articulation and Defense
Whether the claims to rights described here will, as Nelson suggests,

evolve into formal property rights is beyond the scope of this article. My
concern is to demonstrate that these claims to rights can be distinguished
from conventional practice and therefore properly belong in the realm of
customary property law. The distinction can be found in the attempt to
enforce claims as rights. Claims become noticeable as claims rather than as
mere practices when they are threatened. If claims to rights which are
threatened cannot continue to be exercised by the simple expedient of greater
stealth, they are likely to be both articulated as rights and defended. This
phenomenon of claims surfacing under threat leads us to conclude that a
customary property claim can be said to exist when the following strategies of
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enforcement are used: 1) the customary expectation that the usage is a
legitimate right or claim is articulated and/or 2) the customary usage is
defended as a legitimate right or claim.

Articulation: An elementary test for distinguishing perceived customary
rights from conventional practice is whether or not local people claim they
have a right. That is, they express their expectation that they will be allowed
to continue this practice not just because they have always done so but as a
matter of right.®

Once an expectation has been articulated, there is an argument for its
importance relative to that of legal title in Sax's (1980, pp. 187,188. 193)
discussion of the public trust doctrine:^

[W]e know &at insofar as expectations underlie strong and deeply
held legal-ethical ideals, they are not limited to title
ownership...The historical lesson of customary law is that the fact
of expectations rather than some formality is central...conversely,
where title and expectations are not congruent, title should carry
less weight.

However, this test is clearly not sufficient, otherwise rights could be had
simply by declaring them. Thus, a second, related test is the active defense of
the right as a right.

Defense: A traditional test of a customary law was the demonstration of
its institutionalization in the form of its use in settling disputes tried in
customary courts (Allott et al., 1969,p. 8). When, as in the case at hand, one of
the actors in disputes over usufructuary claims is the state which does not
recognize customary law, clearly this is not an appropriate test. I am
proposing instead the defense of the claim against state actions as the test.
That is, the defense of the claim to a right is in a sense holding it up as the
rule that ought to be used to settle the dispute.

Defensive actions may range from moral suasion to political action to
violence and do not necessarily require that the users constitute a clearly
bounded group in order to achieve their ends. Some subsistence claims may
be defended with individual strategies including increased stealth in use,
attempts to influence the decision-making of government officials, or the
selective use of violence to put the government on notice that this use is not
to be interfered with. (Cf. Jordan (1983) and Jones et al. (1965) for examples of
the latter, particularly in the form of woods-burning in the American South).
Livelihood claims and subsistence claims that may be adversely affected by
changes in management or use that cannot be addressed through individual
action generally must be defended by collective public action. Since, as already
noted, the involvement of outside government institutions as parties in the
disputes means that the social control that usually serves to enforce custom is
unlikely to be effective, the user group must find other ways to protect its
claims to rights. In contrast to institutionalized systems of customary law, the
source of coercive power to defend these usufructuary claims depends on
claimants' ability to use creatively the forms of power and influence they do
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control. As we shall see, this may involve switching the arena of the dispute
to one where the claimants' power can be utilized.
Ill The Case Study

Forest resources offer a particularly interesting case for studying property
rights because the penetration and enforcement of state law have often been
more attenuated in forest areas than elsewhere. Forests have often been a
particularly contested arena for clashes between central and local forces in
general and national and customary law in particular.^O

Uncontested customary property rights offer relatively little scope for
identifying or analyzing them. The activities which constitute the exercise of
subsistence claims tend not to be particularly noticeable. Rather they are part
of the rhythm of everyday life. Hence, many rights are best studied when
they come under stress, i.e., as trouble cases (Hoebel, 1954, p. 35). This
approach has been used here. The case study involves three incidents of
stress within three years: 1) a threat to subsistence claims to fuelwood in the
form of the imposition of a woodcutting fee that increased the cost of
subsistence use, 2) a perceived threat to subsistence claims to fuelwood due to
the proposed substantial increase in use by an outside company, and 3) the
perceived threat to livelihood claims in the form of a decrease in the
allowable cut (the maximum number of board feet which can be cut in a
given time period) on the national forest. The study describes the articulation
and defense of usufructuary rights in response to these three incidents. The
data were collected from local newspapers, U.S. Forest Service and county
documents, and key informant interviews in 1985 and 1986.
Adamsville ^

A town of some 4500, Adamsville lies at 3,423 feet amid the Feather
National Forest in northern California. Crop farming, cattle ranching, and
the forest products industry dominated Adamsville up to the 1960s, when
urban retirees gradually moved to the area and Adamsville began to provide
a growing tourist trade with increasing numbers of over-night
accommodations, lake-side resorts, restaurants, and services. Despite this
diversification and the presence of a junior college, the town remained
economically dependent on forest resources. An estimated 43 percent of the
county workforce depends on the national forest in some way— generally
through timber harvesting or direct Forest Service employment (Feather
National Forest Draft Management Plan, 1985, Table 3-12). Timber harvesting
is the core of the local cash economy. In 1984, an estimated 29 million dollars
of timber were harvested in the county (Fay,Lipow, and Fay, 1986- 87).

Residents use a variety of resources from forest lands for subsistence
purposes. Of these fuelwood is a particularly essential part of the local way of
life. Residential heating with wood is customary. For many families it is an
economic necessity as electric heat can cost up to $200 a month, a sum that
families with unemployed wage earners simply cannot afford. Once timber
harvesting is over for the year, many men have time to cut and bring home
firewood, which some sell for extra cash. One indication of this importance is
the number of personal use firewood permits issued for the Feather National
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Forest which increased from 6,000 to nearly 18,000~denoting a harvest of
roughly 65,000 cords of wood—in the four years from 1979 to 1982 (Feather
National Forest Draft Management Plan,1985, Table 3-36).
The Local Exercise of Usufructuary Rights

The people of Adamsville have used the resources of what is now the
national forest for over a century. With 71 percent of the coimty included in
the National Forest, the U.S. Forest Service controls the terms of legal (under
formal U.S. law) access to most forest land and forest resources in the county.
Although the Forest Service has statutory authority over National Forest
land, its ability to enforce federal law against local custom has not been
uniform or comprehensive. On the whole it has been more successful in
enforcing federal law concerning the commercial sector. In the realm of
subsistence activities, local custom has often held sway. Cutting and
collecting firewood, hunting, and fishing can all be exercised individually
without the products ever entering the marketplace. The Forest Service's
ability to regulate or exclude these activities depends on the cooperation of
local people and on having the personnel to police thousands of acres of
forest. Its inability to do so is visible every spring in the form of gates which
have been rammed through or had their padlocks shot off. Usufructuary
rights to non-timber forest products have thus continued to be relatively easy
to exercise regardless of Forest Service policy and federal law. In contrast, the
use of the forest to sustain the local timber-based economy is more easily
controlled as commercial products are more easily detected (e.g., Adamsville
newspaper 9 April, 1986). Timber poaching cannot occur on a scale to
support the entire town. Timber harvesting thus depends upon the decisions
and procedures of the Forest Service.

While they recognize the statutory authority of the Forest Service, local
people feel that by right their interests should be considered before the
interests of outsiders. This claim pits the rights of local citizens against the
equal (under U.S. statute) rights of other U.S. citizens. Nonetheless, the
claim of local people to preferential exercise of rights has an historical basis in
the aforementioned 1905 Forest Service "Use Book" (Department of
Agriculture, 1905) in which the following guidelines appear:

Persons having valid claims under the public land laws, or legal
titles to land within forest reserves, are free to occupy and enjoy
their holdings...The Forest Service will do all in its power to
protect such claimants and owners, and will grant preference in
the use of privileges to actual residents in or near forest reserves
(p.l3) The Secretary of the Interior may permit, under
regulations to be prescribed by him, the use of timber and stone
found upon such reservations, free of charge, by bona fide
settlers, miners, residents, and prospectors for minerals,
firewood, fencing, buildings, mining, prospecting, and other
domestic purposes... (p. 105)

Thus, under the explicit agency custom of some 80 years ago, local people did
have special rights to resources on the national forest.
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It was in this context that between 1983 and 1986, Adamsville was the site
of three protests. These protests illustrate the articulation and defense of local
usufructuary claims— the right to use forest resources, the right to exclude
outsiders, and the right of local people to be assured of a livelihood from
forest resources.

The Articulation of Claims to Usufructuary Rights: The Woodcutters^
Rebellion

In the winter of 1982-83, the Forest Service attempted to establish a
nationwide policy on cutting firewood on national forest land.The bone of
contention was the imposition of a five dollar fee for each cord of wood
which hitherto had been free with a permit. The announcement of the fee
drew a rapid response. A resident of a nearby community articulated the
right to collect fuelwood without paying and proposed a "Woodcutters'
Rebellion" against the Forest Service plan in a letter to the editor of the local
newspaper:

It's difficult to convince the Forest Service that they do not own
the forests, that they are just civil servants of the people and paid
by the people by their taxes . . . Speak up, join the 'Woodcutters'
rebellion.' Refuse to pay for dead wood that you already own as
citizens. Tyrants only understand one language. Speak up, put
your feelings into action.

Adamsville newspaper, 12 Jan 1983:33
After the initial articulation of the right to free firewood, residents of

Adamsville and surrounding forest communities defended their claims by
waging a campaign of moral suasion ranging from unfriendly editorial
cartoons to harsh letters to the newspapers, the Forest Service, and local
elected representatives. The most plaintive calls against the fee were moral-
economic.

Being a logger and unemployed most of last year, I have at least
been able to keep my family warm, even with the high cost of
having the right [firewood-cutting] equipment. So please voice
your right to be able to cut firewood in our forest lands without
having the added cost that will always continue to increase over
the years.

Adamsville newspaper, 23 Feb. 1983
The rhetorical momentum of the Woodcutters' Rebellion was not

matched by an equal degree of collective action. Individually community
members contacted Forest Service officials and expressed their displeasure
with the policy. But collective action failed to emerge, possibly because the fee
did not threaten access to the resource for most community members and
because they had an "exit" in the form of poaching.12 As Hirschman (19670)
has noted, when "exit" is an option, "voice" is less likely to emerge. Not
surprisingly, rhetoric alone failed to reverse official policy: the five dollar fee
was implemented and enforced. But those who could not or would not
poach, felt their rights had been infringed upon. The prime importance of
the Rebellion was pedagogic. It indicated to the Forest Service both the
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importance of firewood to the community and the people's firm belief in the
legitimacy (indeed, righteousness) of their claims to usufructuary rights to
that wood. It also served as an important lesson to the community that
rhetoric and righteousness would not protect their claims to rights. In the
next protest, they changed their tactics from moral suasion to mobilizing
power. For our purposes, the Rebellion indicates that infringement of
customary usufructuary rights may be the cause of grievance.
Defending Usufructuarv Claims to Rights to Subsistence Use: The Battle over
the Megavoltz Power Plant

Following on the heels of the impotent Woodcutters' Rebellion, the
battle against Megavoltz involved both protecting their claims to the right to
collect firewood and the right to exclude outsiders. The battle began on June
1, 1983, when Megavoltz, a southern California firm, applied for a building
permit to construct an 11 megawatt wood-fired power plant in Adamsville. A
small group of local environmentalists carefully constructed a campaign
against the plant that incorporated a wide variety of issues including air
pollution, groundwater temperature, and loss of local resources including
firewood to outsiders. The protest was characterized throughout as "pro-
environmentalist" by plant supporters. But it was the issue of fuelwood
availability that resulted in an outpouring of active involvement in protest
uncharacteristic of any environmentalist protest there before or since. What
was begun by a small group on environmental grounds was seized by the
community for their own purposes—to defend their claims to rights against
outsiders.13

Local sensitivities over firewood which had been raised in the
Woodcutters' Rebellion were rekindled with the proposed the new plant .
For example;

Once there was information out [about the plant], everyone got
going against it. Here's the Forest Service pushing wood cutters
onto marginal land-they've just kept getting stricter and stricter.
Fifteen years ago, you could go anywhere and get your wood.
Now, they charge you money, make you get a permit, send you
off, and you can only cut wood on selected areas that they show
you on their maps. You get there, and there's nothing worth
cutting. People here are choosy about what they burn, and the
Forest Service isn't helping at all. The Forest Service bigwigs
were pushing the plant. They wanted to get rid of all that small
stuff that no woodcutter would ever take, but they're blocking
firewood cutting. Adamsville businessman
Wood is my main reason for opposition. Since [wood] is a part
of my life style and livelihood a powerplant of this magnitude, I
feel, is going to deplete our present wood supply, especially with
the influence we already have with the [nearby] plant. The cost
of fuelwood is already on an increase while the supply continues
to diminish. I use wood to heat my home and cook by. It's more
efficient and costs less than electricity. This provides me with a
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little more self-sufficiency and allows me to survive when there
is no work, since my occupation is seasonal and which is
common in this county. This powerplant will increase
competition for wood gathering and I, like many, do not need
the extra stress of how or where we can get our wood-

Letter 0, Final Environmental Impact
Report

The opposition to the plant focused on the firewood issue, at one point
issuing a cartoon showing a ravenous monster hooked up to power lines by
its toes and fingers, choking down whole logs that are dropping into its
mouth from an endless conveyor. In the foreground stands a minute figure
with a small bucket extended, issuing the Dickensian plea, 'Tlease, sir, just a
chip or two for our woodstove?" Such images were buttressed by the
Environmental Impact Report (hereafter EIR) written by an independent
consultant chosen by the County Planning Director and paid for by
Megavoltz. It estimated that if the plant were built, in-forest demand for
fuelwood in Feather County would increase to 2.5 to 3 times its current level
(Casaday, 1984) and concluded that "powerplant demand would compete
substantially* with local firewood gathering" (Final EIR, 1984, p. 2) The
prevailing fear that firewood would be harder to find if the plant were built
was voiced in ten of the eighteen letters from individual Feather County
residents commenting on the draft EIR.

In addition, the argument of plant opponents that burning firewood for
space heating was more energy-efficient than burning it to make electricity got
a sympathetic reception from Adamsville residents who were not convinced
that "their" trees being made into electricity for Los Angeles (as the debate was
often portrayed) could be to their advantage. Opponents also pointed out that
when a fifty mile radius was sketched around five wood-fired plants either
proposed or under construction, the wood-gathering area of the five circles
intersected almost precisely at Adamsville. The suggestion that not just
Megavoltz, but everyone had designs on wood supplies in Feather County
played to a gallery already suspicious of outsiders.

The conflict must be understood in terms of the muted, ongoing conflict
between southern and northern California over resource use. The
articulation of the claim to the resources and the fear that Adamsville would
be drained of "its" resources for the benefit of outsiders, particularly southern
Californians, appeared repeatedly in interviews and letters to the newspaper.
One Adamsville resident commented:

If we'd let it happen with this power plant, why, we'd be just
another Owens Valley...they'd be coming from Southern
California taking our water and trees, and leaving us nothing in
return.

A letter in the 1983 Thanksgiving issue of the Adamsville newspaper
sounded the same theme:
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If we, as citizens of Feather County do not stand up and take
charge of our lives, the politicians will do it for us. Our Board of
Supervisors are a bunch of foxes who are guarding the Feather
County chicken coop. When our groundwater and firewood has
gone to Megavoltz; when our trees have gone to Western
Timber Association; when our land has been raped by Inca
Mining Corp. of Canada, and we have been made another
Owens Valley by industrialists who don't give a darn about our
community, do you think that the Board of Supervisors are
going to sit by and patch up this cancer with a band aid?... We
want our natural resources left intact...

In this context, Megavoltz was badly hurt by their southern Californian
outsider status.

Like the Woodcutters' Rebellion, the power plant fight was characterized
by rhetorical embellishments. But plant opponents systematically set out to
find an arena where they had the power to defend their claims to rights.
There were two possibilities. One strategy might have been to persuade the
Forest Service not to permit woodcutting for the plant on national forest
land. While, contrary to the company's wishes, the Forest Service did not
guarantee that the availability of domestic fuelwood would not be adversely
affected by the plant, nonetheless, it supported the plant. The Woodcutters'
Rebellion had confirmed the general experience that there was little direct
leverage available to local communities to change basic U.S. Forest Service
policy.^^ It seemed unlikely in this case that Forest Service power could be
used to protect local claims to subsistence rights.

The second possibility was to obviate the need for Forest Service action by
preventing the construction of the plant. Since the plant could not be built
without a height variance for its smokestack, the obvious arena for action was
the county permit process. At the county level, local residents had power as
voters which they could and did use to influence county decision-making to
defend their individual claims. To return to the theoretical argument, in the
absence of a coercive force, claimants to customary rights must find ways to
exercise such power as they do have to defend those rights. In this case, they
could defend their claims to customary rights by influencing local decision-
making that affected the competitor for their rights, the power plant, because
they could vote the decision-makers out of office. Since such opportunities
are not necessarily readily available, the attempt to defend customary claims
to rights, as shown in the other two protests, will not always be successful.

The strategy of defending claims by affecting county decision-making had
three interrelated components—making public opposition visible, forcing the
use of a more responsive and detailed approval process, and direct pressure
on decision-makers. Public opposition was made visible within a week of the
first public meeting about the plant in the form of a petition to the Board of
Supervisors signed by 1,080 Feather County residents. This was important
since in California the requirement for an EIR turns in part on whether there
is significant public controversy surrounding issues of technical merit.
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Opposition was also made visible in some 25 letters questioning the plant in
the Adamsville newspaper. Anti-plant activists took advantage of public
service radio announcements, and discussed the plant on a local radio talk
show until the station management took one of the shows permanently off
the air. There were numerous public meetings. Based in part on the visible
public protest, the county planning director ordered an EIR.

In December, as the EIR neared completion, plant opponents specifically
targeted the Supervisors, and through them, the County Planning
Department. Brochures were placed in the mailboxes of Adamsville residents
including the names and phone numbers of the five Feather County
Supervisors with an exhortation for citizens to call and make their
sentiments known. Those phones rang.

The draft EIR was issued in mid-January, summarized in the local
newspaper, and made available in summary and full form at the county
library. Twenty-three letters of comment (17 from plant opponents, 1 from an
apparent plant supporter, 4 on technical matters from state agencies and 1
from Megavoltz ) were submitted.

Resistance effectively peaked nine months after the plan was proposed. At
the end of February, 1984, the Adamsville newspaper printed a full page paid
advertisement with the names of 1,634 Feather County residents who had
signed a petition asking that the plant not be built, no matter what the
conclusions of the EIR. Another 1000 names came in too late to be printed. At
least a fifth of Adamsville's 4500 residents had taken a public stance against
the plant. This high level of collective mobilization which contrasts with
that of the Woodcutters' Rebellion may be in part attributed to the fact that if
access to firewood were reduced, residents were in a no exit situation.

In mid-April, 1984 the planning director denied the request for the
necessary height variance for the plant and the company withdrew its
application. Adamsville had successfully excluded outside competition for
firewood, articulating and defending its claims to usufructuary rights to
firewood.

Defending Usufructuarv Claims to the Means of a Livelihood: The Great
Commute

One of the statutes affecting Forest Service operations is the 1976 National
Forest Management Act. Under its provisions every national forest must
draw up a management plan. As part of the process, a draft plan must be
submitted for public comment which must be taken into consideration in
finalizing the plan. The Feather National Forest Draft Management Plan was
submitted for public comment in 1986.

In responding to the draft plan much of the town was concerned that their
ability to earn a livelihood through timber harvesting would be endangered
by reductions in the allowable cut. They argued that local people had a
legitimate claim to a livelihood right to forest resources, that the Forest
Service decision-making process should recognize the primacy of local
livelihoods. In a sense, this once again boiled down to excluding outsiders,
for pressures to reduce the allowable cut were coming from
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environmentalists, defined by many in the timber industry as outsiders
regardless of whether they lived in the area.16

In this case local residents had less latitude in mounting their defense as
there was no choice of arena. The decision would be made solely by the Forest
Service. Since the Forest Service had not disclosed how public input would
be evaluated, it was not clear what would be adequate to sway the decision
(Adamsville newspaper, April 30, 1986). Unlike the Woodcutters' Rebellion,
activism was part of an official process, but the rules of the game were by no
means known. Activists on all sides of the issue were left with the same
strategy— mobilizing as many peopleas possible to take a stanceon the public
record in the form of letters and/or public testimony.

Pro-cut organizers tried to develop a morally and politically persuasive
articulation of the right and to defend it with symbolic protest and public
testimony claiming the right. They set out to mobilize the maximum number
of people and to make them as visible as possible.^^ Organizers ran an ad in
the local paper and soon had recruited several hundred dues-paying members
of the Feather Citizens for Multiple Use (FCMU) and formed a committee to
review the draft forest management plan and develop a strategy to protect the
people's claim to a right to a livelihood from a timber-based economy.

FCMU's effort succeeded in repeatedly eliciting the articulation of the
primacy of the local livelihood right in letters to the local newspaper and in
public testimony:

The Forest Service [must] recognize that Feather County has
schools, churches, stores, and community facilities which are an
integral part of the forest environment along with the spotted
owl.

Resolution of Chamber of Commerce
Adamsville newspaper 9 April, 1986

The final Feather National Forest Land and Resource
Management Plan should be the one that benefits the majority of
the people that live within the boundaries of the forest and the
surroimding area. Keeping this main industry of the county
should be our prime concern, and then try to attract additional
industry and tourism. We are living in a depressed area and if
the timber industry dies, so does the county.

Letter from 49 year resident of Feather County.
Adamsville Newspaper 23 April, 1986

We who live here, work here, pay taxes here and die here
should be able to get the government's ear. We're part of the
forest and our lives are at stake.

Local timber industry executive in public hearing
Adamsville newspaper 7 May, 1986

FCMU members organized a "Commute" on the day of the plan's public
hearing. The mill let the shift off. Local businesses closed for the afternoon.
An estimated 185 logging trucks, water trucks, pick-up trucks, tractors with
signs~"Save Our Jobs", "Don't Take Away Our Livelihood", "Trees Mean
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Jobs"— kids on bicycles with orange flagging, marchers with placards all
"commuted" down Main Street past lawns sprouting posters to the school
where the hearing was to be held. It was a visible affirmation of the town's
stance. That evening 30 people testified, claiming the Forest Service should
recognize the priority of local jobs, local people, local interests.

While at the time of writing the Forest Plan is still being revised and the
effects of the protest have yet to be seen, the outcome does not affect the
argument made here: the Great Commute was both an act that articulated
customary claims and a defense of them.

IV Discussion

The case presented here has shown that some non-aboriginal rural people
in the contemporary United States consider themselves to have customary
usufructuary rights to local resources and that these rights can be interpreted
as a form of customary law. Both proposed indicators of the existence of
claims to customary usufructuary rights were found. First, the claims were
articulated as rights—not necessarily as rights under formal U.S. law
(although even that was occasionally asserted), but nonetheless as legitimate.
People perceived themselves to have a right based on what they saw as a
morally compelling argument, i.e., that the forest ought to be used and
managed for the good of the local residents. Second, the rights were
defended. Actions as diverse as letters to the editor, petitions, public
testimony, symbolic protest and manipulation of the local governmental
system were used to defend what were perceived to be rightful claims.

From this finding follows a strong argument for broadening our
understanding of non-aboriginal property rights in developed countries.
Once we recognize that local systems of customary property rights are by no
means restricted to the developing world, we are in a better position to
understand events in our own rural areas. The application of the concepts
discussed here to other areas will probably reveal that the diversity of local
customary property law in the United States parallels that of other societies.

The case study also showed that the conflict between customary and
official claims is a source of rural protest. Recognizing the existence and
influence of such conflict allows us to resolve the paradox of seemingly
inconsistent local action in the case at hand. For example, while the
Woodcutters' Rebellion clearly concerned rights of access to forest resources,
the Megavoltz fight and the Great Commute superficially appear to be
ideological flipflops— community members, who had turned out in
unprecedented numbers on the "pro-environmental side" of the Megavoltz
issue, also turned out on the "anti-environmental side" of the Great
Commute. This seeming inconsistency disappears when the actions are seen
not in terms of environmental ideology but in terms of defending claims to
customary usufructuary rights. Taken separately, each of the protests could be
explained in different ways. Taken together, it is clear that they are defenses
of local claims to property rights. These findings clearly point to the need for
more careful attention to local property relations as a source of social action.
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They also suggest that some of the numerous highly localized
"environmental" protests might be more accurately analyzed as the defense
of customary property claims.

Recognition of the importance of custom and locality also offers scope for
expanding our understanding of the relationship between localities and the
state especially in the realm of conflict between formal and informal law. In
the case at hand—in which only one of the three protests resulted in a
successful defense of the claims to rights— Forest Service recognition would
be necessary if local claims were to be pressed successfully. The successful
defense occurred when the source of the threat was not the holder of the
formal legal rights. In the Megavoltz controversy, claimants' power as voters
could be used to mobilize the county's zoning authority against the company.
In the other two cases there was no source of power which could be used
against the Forest Service. Local people had to fall back on moral suasion, a
weapon by no means always effective.

This raises the question of whether it is possible to develop a state
administrative apparatus that can offer recognition to local claims within the
context of national priorities and values.i^ The issue of institutional
recognition of customary usufructuary claims is more complex than the cases
of community rights raised by Sax (1984), Quayle (1984), and Dietzgen (1987),
because the rights in this case study are connected not to a communitybut to a
locality, the forest. The activities undertaken in defense of the claims indicate
that the locality in which there is a common understanding of customary
usufructuary rights exceeds community boundaries. But the boundaries of
that locality and the identification of its members are not always easily
defined since kinship, residence, and formal property rights are disjoint.
There are no easily defined or defended ethnic or physical boundaries of
people who live in continuing proximity with the forest. For instance,
although this study focuses on Adamsville, a few participants in the protests
were from communities fifteen miles away. Users of forest resources are
found over an even greater area. And while there is a local consensus that
residents of a nearby Standard Metropolitan Statistical Area should not be
allowed to collect fuelwood, there is no immediately clear consensus over
where "we" stops and "they" begins. Thus, a better understanding of
processes by which customary usufructuary rights are defined, perpetuated
and defended calls for more research on the structure of locality, the social
action it encompasses, and factors that shape its relationship with the state
including the necessity of communicating by means of protest.
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which for the purposes of this article is meant land and natural resources)
which are recognized by the local community by virtue of local customary
usage, that is, long-standing usage recognized and accepted by the
community. The property rights associated with a piece of land or with
natural resources are conventionally discussed in terms of a bundle ( Cf.
Wunderlich, 1979: 108-111). Individual rights in this bundle can be held by
different people. For example, traditionally among the Ibo of Nigeria, men
were entitled to the oil of a palm tree, while women held the right to the
kernels (Obi, 1963: 98). One part of the bundle of property rights is the right of
usufruct^ that is, the right to use. The holder of a usufructuary right may a
resource owned by another but may not sell or destroy it. For example, in
many traditional societies it was the custom for a family to be allocated a piece
of land for farming or grazing. However, the family could not sell the land
which belonged in perpetuity to the group making the allocation. As used
here, "customarv usufructuarv claims" means claims of entitlement that are
based on customary usage and are not protected by formal law. (I shall use the
term formal law to refer to government-made law, i.e., law made by
legislatures, courts and administrative and regulatory agencies and
enforceable through the courts.) There are certain semantic difficulties
inherent in this topic. "Claim" understates the local sense of right, while
"right" in the U.S. context carries connotations of legal enforceability. I have
used both terms, using "right" to mean a customary, not a legally enforceable,
right.
3 The term "truncated property law" refers to the fact that these are claims to
right of use that are separate from the responsibility (and rules of how) to
manage the resource which in many customary systems is also linked with
usufructuary rights. Such truncated systems might be expected to emerge in
two ways. In one case, the sense of right is the remnant of a former system.
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For example, customary sanctions against resource misuse might atrophy as a
customary legal system becomes subsidiary to a national legal system, leaving
only the sense of right (John Bruce, pers. comm. 1988). In the second case, the
sense of right is based on a customary usage that was not followed by the
emergence of customary regulation of use. For example, in the site of this case
study, the population density of the county at the turn of the century was less
that 2 people per square mile with no settlements as large as 2500 (Bureau of
the Census, 1914: 604). Thus, there may not have been the sort of pressure on
the resource that is frequently considered to result in the generation of
regulatory norms (Panel on Common Property Resource Management, 1986).
^ This type of claim is similar to that described by Scott (1977b:214) for Asia:
"[T]he assumption is that the village has a right to the resources (e.g. land,
forests, pasture) which it has traditionally used and that claims on local
resources are only admissible after the usual subsistence needs of the village
have been met."

5 Support for the legitimacy of widening the traditional ambit of
usufructuary claims to include livelihood claims can be found in the work of
C.B. Macpherson (1975:116) who defines the "right of access to the means of
labour" as a property right. He writes,

"... to see as one's property a right to earn an income through
employment is to see (or to come close to seeing) as one's property a
right of access to some of the existent means of labour, that is, to
some of the accumulated productive resources of the whole society
(natural resources plus the productive resources created by past
labour), no matter by whom they are owned." (emphases added)

6Traditionally under English law, antiquity (by which was meant the period
predating the reign of Richard I) was one of the tests for determining the
existence of a customary law (Allen, 1964: 133). This standard is no longer
uniformly applied. Under English law "some relatively recent usages [have
been] upheld as good custom" (Rose, 1986:741fn.). The state courts of Oregon,
Florida and Hawaii have accepted the principle that beaches can be claimed
for the public on the basis of custom (which clearly is of relatively modern
origin) (Rose, 1986:714 fn 16). For a discussion of custom in Hawaiian
property law, see Lam (1985) For the influence on western mining law of the
customs developed by miners in the California Gold Rush to regulate claims,
see Scheiber (1984) and Leshy (1987).
7 That is, claimants can enforce their claims to rights in practice despite the
lack of legal recognition. In the case of dual legal systems, it is possible to
have a de jure right in one system that is, at best, a de facto right in the other.
The conflict arising out of the enforcement of American law against
usufructuary rights originating with Spanish land grants described by Trillin
(1976) and Christensen (1988) are cases in point.
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^ The importance of the firm articulation of a right can be found in other
cultures. It would be interesting to explore the parallels between the
articulation of rights in cases such as the one at hand and the strategic use of
oratory in land and other disputes in Africa. See, for example, Comaroff
(1975) and Perry (1981).
9 Sax was not making a property right argument. See Rose (1980: 721n) on
this point.

For a discussion of these forest struggles worldwide, see Holdsworth, 1922:
94-108; Merriman, 1975; Scott, 1977b: 215-218; Regan, 1981; Pongsapich, 1982;
Fernandes and Kulkarni, 1983; Guha, 1985, Guha and Gadgil, 1987.
11 The names of the town, county, national forest and company have been
changed to protect the identity of the community. Inquiries are welcome
from scholars whose research requires more exact references to the local
documents I have cited.

1^ It would be interesting to know to the extent to which firewood poaching
rose in response to the fee. Unfortunately such data are almost impossible to
come by.
1^ Shortly after the Megavoltz protest a local firm expanded its own much
larger co-generation facility which burned mill wastewood and therefore did
not threaten local access to firewood. Environmentalist opposition to this
plant found no support in this community.
14 Traditionally the Forest Service transferred its personnel frequently in
order to prevent their "capture" by the local community (Kaufman, 1967: 218).
Culhane's (1981) more recent analysis shows strong local interest groups can
influence policy. However, Blahna and Yonts-Shepard (1987) found that
even when the Forest Service seeks out local opinion, its methods tend to
result in the "loss" of issues.

15 This underestimates the number of Adamsville residents who signed since
addresses could only be determined for those who signed the petition filed
with the county planning department. Of those 901 were from Adamsville.
However, it can be assumed that a similar proportion of the 1000 signers of
petitions that came in too late to be filed were also from Adamsville. Thus,
the actual proportion is likely to be nearer a third and the percentage of adult
residents higher still.
16 The implicit argument of industry activists was that environmentalism
was inherently an outside interest. Members of the timber industry have
suggested that "old-timers" (that is insiders) are people who have "moved to
the area to work in timber" and everyone else is a newcomer (outsider). The
percentage of participation in the comment process by outsiders defined
geographically was in fact about equal for both sides. (Personal
communication. Court Bennett, Feather National Forest, 1988).
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17 Anti-cut activists gauged the mood of the community and restricted their
efforts to submitting written comments on the plan.
18 I am grateful to Philip Selznick for raising this issue.
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