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EXAMPLES I N TH E LEGAL DOMAIN: 
HYPOTHETICALS I N CONTRACT U W 

Edwln a L .  Rlssland * 
Departmen t  o f  Compute r  an d Informatio n Scienc e 

Universit y o f  Massachusett s 
Amherst .  MA 0100 3 

Abstrac t 

In this paper, we discuss the use of examples 
i n th e law ,  i n particula r  "hypotheticals "  i n 
contrac t  law .  We presen t  a  framewor k fo r 
representin g examples ,  sho w ho w thi s ca n b e 
use d t o generat e ne w hypotheticals ,  an d discus s 
thei r  rol e i n th e dialecti c o f  refinin g o r 
learnin g lega l  doctrine . 

1.  Introductio n 

Oplnlona .  Link s t o othe r  cases .  Link s t o lega l 
doctrine/rules/statutes .  A  slo t  ca n hav e a 
simpl e filler ,  a s I n th e Title ,  Citatio n o r 
Dat e slots ,  o r  a  comple x on e a s i n th e Opinion s 
whic h ca n b e structure d int o main ,  concurring , 
and dissentin g opinions .  Link s t o othe r  case s 
Includ e "procedura l  history "  links ,  lik e 
affirmed ,  reversed ,  amended ,  an d "substance " 
links ,  lik e criticised ,  distinguished , 
explained ,  harmonized ,  etc. ,  whic h describ e ho w 
th e court s throug h thei r  opinion s relate d th e 
cases . Example s ar e importan t  i n man y discipline s lik e 

mathematics ,  la w an d linguistics .  The y ar e 
centra l  t o reasonin g an d learnin g processe s 
suc h a s induction ,  concep t  formation ,  rul e 
refinemen t  an d theor y formatio n [Hawkin s 1980 ; 
Kuhn 1970 :  Lakato s 1976 ;  Lena t  1977 ;  Poly a 
1965 ;  1968 ;  Rlsslan d 1978 .  1982 ;  Solowa y 
1978 ;  Winsto n 1975] . 

In the law, where much reasoning is done by 
exampl e [Lev i  19'»9 ]  an d analog y [Berna n 1968] , 
example s — i.e. ,  case s — ar e indispensable . 
Example s forc e on e t o conside r  possibilitie s 
and nuances .  I n teachin g a  lega l  doctrine , 
the y ar e use d t o poin t  ou t  it s  "gaps ,  conflict s 
and ambiguities "  [Kenned y 1980] .  The y ar e use d 
i n restatement s o f  th e law ,  whic h ar e compendi a 
of  lega l  doctrin e i n th e for m o f  principles , 
example s an d references ,  e.g. ,  Restatement , 
Second .  Contract s [1981] .  The y ar e critica l  t o 
th e "realis t  number "  whic h show s bot h tha t  th e 
la w i s muc h mor e tha n a  se t  o f  clearcu t 
concept s an d rule s [Llewelly n 1931] ,  a s th e 
formalist s o f  thi s centur y an d befor e ha d 
hoped . 2.  Epistenologica l  Consideration s 

The examples in the law that we consider are of 
tw o types :  (1 )  "real "  cases ,  i.e. ,  oase s 
actuall y litigated ;  an d (2 )  "hypothetical " 
case s ("hypotheticals "  o r  "hypos") .  Bot h type s 
can b e represente d b y a  frane-lik e dat a 
structur e [Mlnsk y 1975 ]  an d th e frame s ca n b e 
linke d togethe r  b y variou s type s o f  relations . 
I n describin g frame s fo r  cases ,  w e ar e layin g 
out  a  conceptua l  framewor k t o represen t  th e 
knowledg e use d b y student s an d teacher s o f  th e 
law . 
The frame for a real case- includes the 
followin g slots :  Title ,  Citation ,  Date ,  Fac t 
Situation .  Proces s H i  story/Outcomes ,  Arguments , 

•Supporte d i n par t  b y th e Nationa l  Scienc e 
Foundatio n unde r  gran t  IST-80-173t3 .  Opinion s 
expresse d i n thi s repor t  ar e thos e o f  th e 
autho r  an d d o no t  necessaril y  reflec t  view s o f 
th e U.S .  Government . 

Hypothetical s ca n als o b e represente d b y a 
frame .  Th e mos t  importan t  feature s o f  a  hyp o 
ar e th e Fac t  Situation ,  th e Argument s tha t 
interpre t  th e fac t  situatio n wit h respec t  t o 
particula r  lega l  doctrines ,  an d th e link s t o 
othe r  hypo s an d rea l  cases .  Thu s th e fram e fo r 
a hyp o i s lik e tha t  fo r  a  rea l  case .  Th e link s 
betwee n a  hyp o an d a  rea l  cas e includ e 
"abstracte d from" .  "particularize d from" . 
"general1ze d from" . 
One can also make a taxonomy of cases in the 
law ,  muc h a s i n mathematic s [Rlsslan d 1978] . 
Such a  taxonom y i s no t  explore d here ,  bu t  th e 
categorie s migh t  include : 
1. standard oases (typically found in the 

casebooks) ; 
2.  landmar k case s tha t  hav e fa r  reachin g 

effects ; 
3.  firs t  impressio n case s tha t  brin g u p 

an issu e fo r  th e firs t  time ; 
4.  counte r  case s tha t  sho w th e limit s o f 

or  th e invalidit y o f  a  rul e o r 
doctrine ; 

5.  anomalou s case s tha t  don' t  see m t o fi t 
in . 

Whil e w e hav e use d som e o f  th e lin k type s use d 
i n LEXI S [Sprow l  1976 ]  an d lega l  digest s an d 
cas e citator s lik e Shepard' s Citations ,  th e 
framewor k an d taxonom y w e hav e describe d coul d 
be use d t o desig n a  lega l  dat a bas e tha t 
reflect s mor e o f  th e structur e o f  th e la w tha n 
thos e currentl y i n use . 

3.  Hypothetical s i n Contrac t  La w 

In contract law, one master question is "Which 
promise s shoul d th e la w enforce?" ,  wher e 
enforcemen t  mean s eithe r  makin g th e promiso r 
fulfil l  hi s promis e t o th e promise e (i.e. , 
"specifi c  performance" )  o r  mak e th e promiso r 
pay "damages "  t o th e promise e fo r  hi s breac h 
[Fulle r  an d Elsenber g 1981 ;  Knap p 1976] . 
There are several ways of dealing with this 
question .  Th e "gift-consideration "  distinctio n 
trie s t o relat e enforceabilit y  wit h th e 
"consideration "  give n b y th e promise e i n retur n 
fo r  th e promis e [Sectio n 17 ,  Restatement . 
Second ,  Contracts] : 
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"...th e formatio n o f  a  contrac t  require s a 
bargai n i n whic h ther e is...consideration... " 

Another approach is that of "reliance" in which 
th e (typicall y injurious )  relianc e o f  th e 
promise e upo n th e promis e i s highlighte d 
[Sectio n 90 ,  Restatement .  Second ,  Contracts] . 
A thir d i s th e us e o f  "formalities "  lik e th e 
lega l  sea l  [Sectio n 96] .  Eac h o f  thes e way s o f 
lookin g a t  th e maste r  questio n emphasize s 
differen t  aspect s o f  a  promis e an d eac h ha s it s 
own stengths ,  weaknesses ,  inconsistencie s an d 
ambiguities . 

The following is a set of hypos (actually just 
th e fac t  situations )  typica l  o f  thos e use d i n 
la w schoo l  to :  (1 )  poin t  ou t  th e 
gift-consideratio n distinction ;  (2 )  sho w 
doctrina l  weaknesse s an d ambiguities ;  an d (3 ) 
sho w possibl e conflict s betwee n doctrine s suc h 
as consideratio n an d reliance .  Th e hypo s ar e 
reall y caricature s o f  th e rea l  cas e o f 
Doughert y v .  Salt ,  decide d b y th e N .  Y . 
Cour t  o f  Appeal s I n 1919 ,  whic h i s a  standar d 
cas e i n firs t  yea r  Contrac t  La w (e.g. ,  se e 
[Fulle r  an d Eisenber g 1981]) . 

In each of the hypos, one is to ask, "Is this 
promis e enforceable? "  I n othe r  words ,  i f  th e 
promiso r  breaches ,  ough t  th e promise e b e 
awarde d damage s o r  performance ? 

Hypol: 
Facts :  Aun t  Tllll e says ,  "Charlie ,  yo u ar e 
suc h a  nic e boy ;  I  promis e t o giv e yo u 
$10,000. " Hypo2; 
Facts :  Same a s Hypo l  wit h th e additio n tha t 
Charli e says ,  "Dea r  Aun t  Tillie ,  I  can' t  tak e 
somethin g fo r  nothing ,  le t  me giv e yo u my thir d 
grad e painting. " 

Facts :  Same a s Hypo 2 excep t  Charli e offer s t o 
mow T i m e ' s lawn . 

Hypo«: 
Facts :  Same a s Hypo 2 excep t  tha t  Charlie' s 
las t  nam e I s Picasso . 

Hypo5 introduce s a n emotiona l  "hear t  rendering " 
aspec t  t o sho w ther e ar e limit s an d exception s 
t o consideratio n doctrine ,  suc h a s duress . 
Hypo6 introduce s a n elemen t  o f  relianc e whic h 
lead s t o conflictin g outcome s fro m relianc e an d 
consideratio n argumentation . 
U. A Frame for Promise Hypos 

In applying the framework of Section 2 for the 
domai n o f  contrac t  law ,  w e use d th e followin g 
facet s i n th e sub-fram e fo r  th e fac t  situatio n 
of  a  "promise "  case : 

1. the status of the PROMISOR 
2.  th e subjec t  matte r  o f  th e PROMISE 
3.  th e statu s o f  th e PROMISEE 
H.  th e RETURN ACTIO N b y th e promise e 
5.  th e RELATIO N betwee n th e promiso r  an d 

promise e 

The ful l  fram e o f  th e cas e woul d als o include : 

1. ARGUMENTS for various outcomes of the 
hyp o accordin g t o variou s doctrines : 

2.  furthe r  NOTES/DISCUSSION o f  th e hypo . 
suc h a s historica l  significance ; 

3.  REUTIONS t o othe r  case s (rea l  an d 
hypothetical) . 

Each o f  thes e majo r  sub-block s ha s facets ; 
thos e fo r  th e PROMISOR an d PROMISEE ar e 
similar ;  thos e fo r  PROMISE an d RETURN somewha t 
so .  Th e PROMISOR an d PROMISEE ca n b e furthe r 
describe d b y suc h attribute s a s PERSONAL 
STATUS,  INTENTION S an d BARGAININ G POWER,  whic h 
can b e furthe r  broke n down .  Fo r  instance , 
PERSONAL STATUS include s SEX.  AGE.  MARITA L 
STATUS (thes e ar e fo r  largel y traditional . 
historica l  an d common la w reason s relate d t o 
th e onc e unequa l  statu s o f  women unde r  th e 
law) . 
The description of the PROMISE Includes the 
subjec t  matte r  o f  th e promis e an d condition s o n 
it .  Th e RETURN actio n o f  th e promise e ca n be : 
(1 )  n o action ;  (2 )  forbearanc e (i.e. . 
refrainin g fro m doin g a n act ,  lik e suing) ;  (3 ) 
an action .  A n actio n Itsel f  ha s aspect s like : 
(1 )  th e actio n benefit s o r  doe s no t  benefi t  th e 
promisor ;  (2 )  th e actio n leave s th e promiso r 
wors e off/bette r  off/th e same . 

Hypo5: 
Facts :  Same a s Hypo l  wit h th e additio n Aun t 
T i m e ' s asset s ar e i n rui n an d tha t  keepin g 
her  promis e t o Nephe w Charli e mean s he r  ow n 
childre n starve . 

One ca n als o structur e th e RELATIO N face t  o f 
th e promis e situatio n fo r  instanc e accordin g t o 
whethe r  i t  i s  familia l  (e.g. .  father-daughter ) 
or  non-familia l  (e.g. ,  debtor-creditor ,  friend s 
or  neighbors) . 

Hypo6: 
Facts :  Same a s Hypo l  wit h th e additio n tha t 
Charli e make s a n unreturnabl e deposi t  o n a  ne w 
car . 

I f  on e argue s fro m th e standpoin t  o f 
consideratio n doctrine ,  Hypo l  i s  a  paradigmati c 
exampl e o f  a  pur e gift ,  " a gratuitou s promise" . 
whic h woul d no t  b e enforceable .  Hypo 2 i s a n 
attemp t  t o mak e Hypo l  loo k enforceabl e unde r 
consideratio n doctrine .  Hypo 3 i s anothe r 
attemp t  t o alte r  Hypo l  int o a n enforceabl e 
promise .  Hypo 4 i s use d t o poin t  ou t  tha t  on e 
i s makin g valu e Judgement s o n th e consideratio n 
per  contr a th e doctrin e tha t  on e shoul d no t 
inquir e int o th e adequac y o f  th e consideration . 

'Th e followin g i s a  fac t  situatio n sub-fram e 
instantiate d fo r  th e firs t  Aun t  Tilli e -  Nephe w 
Charli e hypo : 

PROMISOR: Aunt Tlllle 
PERSONAL STATUS:  female ,  elderly ,  wido w 
PERSONAL ATTRIBUTES:  kind ,  ric h 
INTENTIONS:  th e bes t 

PROMISE:  $10,00 0 
CONDITIONS:  non e 

PROMISEE:  Charli e 
STATUS:  male ,  youn g 

RETURN:  non e 
REUTION: 

FAMILIAL :  Aunt-Nephe w 
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5.  Generatin g Hypothetical s 

It is apparent that one can generate new 
hypothetical s — tha t  i s thei r  frame s — b y 
changing  slo t  filler s i n a  hypothetica l  frame . 
Sinc e th e possibl e filler s fo r  a  slo t  ca n ofte n 
be arrange d i n hierarchies ,  man y modification s 
can b e describe d i n term s o f  super ,  su b an d 
siblin g nod e substitutio n an d thu s lea d t o 
modification s affectin g generalit y an d 
specifity .  Fo r  instance ,  generalizin g Tilli e 
and Charli e t o abstrac t  individual s A  an d B 
result s i n th e following : 
Hypol': A promises B $10,000. 
Making another change gives: 

Hypol": "JR" promises B $10,000. 

In the last, knowing that "JR" (as in Ewing) 
ofte n ha s ba d intention s create s a  hyp o ver y 
differen t  i n "feeling "  fro m th e "Aun t  Tlll e -
Nephew Charlie "  o r  " A promise s B "  hypos ;  th e 
"JR "  hyp o introduce s question s o f  "good/ba d 
faith" . 
Elaborating the description of any of the 
element s o f  th e fac t  situatio n i s anothe r  wa y a 
creatin g a  ne w hypo .  Fo r  instance ,  elaboratin g 
"Aun t  Tille "  t o "old ,  senil e Aun t  Tillie "  an d 
"Charlie "  t o "manipulative ,  black-sheep-of -
the-famil y Charlie "  give s a  ver y differen t 
characte r  t o th e hypo . 

6.  Computer-generate d hypo s 

We are currently investigating the generation 
of  hypothetical s usin g th e CEG (Constraine d 
Exampl e Generation )  metho d o f  "retrieva l  plu s 
modification" .  i n whic h a  ne w exampl e i s 
generate d b y retrievin g a  know n exampl e (tha t 
comes clos e t o wha t  i s wanted )  an d the n 
modifyin g i t  t o mee t  th e curren t  requirement s 
[Risslan d an d Solowa y 1980 .  Rlsslan d 1982] .  S o 
far ,  w e hav e bee n dealin g onl y wit h constraint s 
suc h a s "more/les s general/specific "  "differen t 
but  o f  th e sam e class "  (e.g. .  familial) . 
Highe r  leve l  constraint s ar e "hear t  rendering" , 
"more/les s surprising "  (e.g. ,  agains t  one' s 
defaul t  assumptions) . 
We are experimenting with ways to generate 
thre e o r  fou r  sentenc e lon g hypo s simila r  t o 
thos e foun d a s exercise s i n casebook s an d a s 
illustration s i n the  Restatements .  T o produc e 
th e Englis h tex t  fro m th e frame ,  w e ar e 
currentl y usin g sterotypica l  precanne d tex t 
template s an d the n fillin g i n th e template s 
wit h informatio n fro m th e hyp o frame .  A n 
exampl e o f  suc h a  templat e fille d i n th e mos t 
genera l  wa y is : 
" A promises B X in return for Y ." 
More sophisticated — longer and subtler — 
hypo s wil l  nee d mor e sophisticate d tex t 
generatio n suc h a s McDonald' s MUMBLE [McDonal d 
1981] . 

7.  Summary an d Conclusion s 

We have been studying the structure of legal 
knowledge ,  specificall y rea l  an d hypothetica l 
cases ,  usin g a  structura l  approac h o f  frame s 
and relation s an d ho w on e generate s 

hypotheticals ;  w e hav e actuall y experimente d 
wit h ou r  idea s i n th e domai n o f  Contrac t  Law , 
we fee l  tha t  thes e method s ar e easil y 
transferabl e t o othe r  domain s suc h a s Propert y 
and Torts . 
We feel our work contributes to: (1) a better 
understandin g o f  th e use .  structur e an d 
generatio n o f  example s i n genera l  an d lega l 
hypothetical s i n particular :  (2 ) 
epistemologica l  analysi s o f  lega l  domains ;  (3 ) 
lega l  dat a bas e design ;  (U )  hypothetica l 
generatio n fo r  teachin g an d ICA I  (Intelligen t 
Compute r  Assiste d Instruction )  systems . 
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