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Federal Policies, American 
Indian Polities and 
"New Federalismf 

f 

JOSEPH G .  JORGENSEN 

the 

INTRODUCTION 

In the following essays we focus on the ways in which contem- 
porary governments currently operate among several American 
Indian tribes. All of the inquiries are born of relatively long-term 
contacts with the tribes-contacts that began in the 1960s or 70s 
and have continued to the present. Immediately prior to our 
first-hand contact with these tribes, they had experienced about 
a decade in which Federal policies sought to terminate them from 
trust status and Federal obligations. Some of us began our studies 
as Johnson Administration policies began to alleviate Indian fears 
about imminent termination. 

Policies set in motion by the Nixon Administration offered new 
meaning to "self-determination" among Indian tribes. We ob- 
served, even participated in, some of the Indian responses to 
self-determination programs. They were short-lived, but very in- 
fluential during their effective lives. 

With the advent of Reagan's "New Federalism" we have ob- 
served the empirical consequences to Federal programs enabled 
by self-determination legislation when Federal funds are with- 
drawn. We assess the consequences of policy decisions on the 
several tribes that we have come to know through research and 
assistance over the past ten to twenty years. 

Joseph G. Jorgensen is a professor in the Program in Comparative Culture at 
the University of California, Irvine. 
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In a recent paper Wilcomb Washburn (1984) has argued that 
Indian governments, organized under the Indian Reorganization 
Act of 1934, were freely chosen by many bands and tribes in the 
1930s and that they are suited to Indian governance. In general 
we find Washburn's assertions simplistic and his analysis of In- 
dian governments superficial. We do not counter all of Wash- 
burn's claims, nor is there space to provide detailed histories of 
each tribal government. We do, however, provide analyses of the 
position of Indian governments within the national political econ- 
omy, their limited sovereignty, their dependence, and the con- 
sequences of Federal policies for tribal programs. 

We presume that most readers will not have extensive back- 
grounds about American Indian governments or the Federal poli- 
"es that have exercised special influence over Indians in the past. 

introduction to the case analyses the following few pages 
arizing Federal Indian policies are offered. 

HE POLICY PENDULUM OF INDIAN AFFAIRS 

e ratification of the Constitution of the United 
ress assumed awesome powers over Indian 

affairs, powers that are, for the most part, unqualified. These 
plenary powers derive from the Commerce Clause of the Con- 
stitution ( A M ?  1, Section 8) which stipulates that Congress shall 

to regulate commerce with Indian Tribes. Dur- 
ing the course of the history of the United States, policies toward 
Indians have swungback and forth, first in wide, then in more 
narrow arcs. The t h s t  behind each of these swings of policy 
comes from a complex dialectic that is quintessentially American, 
to wit: the unresolved~,styuggles between individualism and col- 
lectivism, between personal rights and group rights, between 
capitalism and communitarianism, and between white actions 
and Indian responses. , , 

The issue is complicated-by.a contradiction in the United States 
between a non-Indian idedogy that abhors special favors to 
groups under the law and tihampions the rights of individuals, 
and a non-Indian ideology that champions fair play and compas- 
sion, recognizing wrongs perpetrated on groups and seeking to 
rectify those wrongs. . 

During the earliest years of the new nation, tribes were treated 
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as collectivities in much the same way that foreign nations had 
treated them prior to confederation, by and large as sovereigns 
and possessors of the land. After the creation of the nation only 
the Federal Government could deal with them. In 1823, however, 
Indian rights to land were redefined through a doctrine of dis- 
covery as "impaired title" by the U.S. Supreme Court. The Fed- 
eral Government, in laying claim to Indian land, assumed the 
exclusive right to extinguish Indian title which was an equitable 
title of use or occupancy. Henceforth, Indian tribes possessed 
usufruct rights which could be negotiated away (Johnson v. Mcln- 
tosh) . I  Subsequent U. S. Supreme Court decisions limited Indian 
sovereignty as domestic dependent nations (Cherokee Nation v. 
Georgia, and Worcester v. Georgia) .2 

collectivism. The 
merican Indians 

ts between In- 

eated as collectivities had 
finished its arc. 

"A*%.& * '.A. - .,a4 
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In 1887 Congress approved the General Allotment Act (or the 
Dawes Severalty Act), hailed at the time as "Freedom Legisla- 
tion." The intention of the act was to allot tribal land in sever- 
alty, dissolve tribal estates, dissociate tribesmen, and push 
individual Indians and their nuclear families to compete in life's 
many facets, such as religious liberty and the ownership of a 
home, outright and clear, and to compete in the nation's econ- 
omy. Individual Indians were being "freed" from the tribal 
bonds that chained them to collective, unproductive ways. 

The General Allotment Act has had a hoary history which is 
far too robust to describe here. Suffice it to say that following 
enactment American Indian landholdings were reduced from 140 
million acres to 32 million in 1934, and that a host of bills were 
enacted which granted Indians citizenship, empowered the 
Secretary of the Interior to declare Indians competent or in- 
competent, made some Indians subject to civil government (in 
erstwhile Indian Territory), and the like. A now famous survey 
of Indian conditions conducted in the late 1920s identified major 

dian problems as ill health, poor educations, inadequate in- 
s, inadequate occupational skills, dilapidated housing, and 
licated legal enigmas (including allotted land tied up in 
lex heirship status).3 Indians had no capital and scant em- 

raent. Their land was either leased to non-Indians, or lay 

riam report presaged the completion of the pendulum's 
alism arc and the onset of a collectivity arc. The com- 
nt of a collectivity arc was driven by forces which 
restore Indian collectivities, to deal with them, and to 

ted aspects of Indian culture. Roosevelt's New Deal 
d the implementation of contradictory Federal poli- 
ndians: corporate collectivism was fostered, as was 

idualism. These policies, I aver, reflected the 
ence about group rights and laws favoring spe- 
obligations to provide humane assistance to 

until such time as their members can strike out 

elopments began with repeal of the General Al- 
assage of the Indian Reorganization Act of 1934 
r-Howard Act). In brief, the IRA provided for 
tribal governments with constitutions and cor- 

(2) tribal purchase and consolidation of allot- 
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rnents and heirship land; (3) tribal purchase and consolidation 
of non-Indian owned land near Indian land holdings; (4) the de- 
velopment of reservation infrastructure, such as irrigation sys- 
tems, through a modest revolving credit fund; and (5) the 
establishment of schools on home reservations. 

Ratification of boilerplate constitutions required a simple ma- 
jority vote of all persons of eligible age who showed up to vote 
on the date specified by each tribe. Some constitutions were 
voted on by fewer than a dozen voting eligible members. Seven 
for and five against would suffice for ratification. In some in- 
stances, and the Northern Utes of the Uintah and Ouray Reser- 
vation are an example, the initiatives were poorly publicized, 
inadequately explained, and engineered by the BIA staff to round 
up favorable votes only. Mixed-bloods ratified the Northern Ute 
constitution, and 50 years of bickering ensued, punctuated by a 
separation of full bloods from mixed-bloods and termination of 
the mixed-b10ods.~ 

John Collier, Commissioner of Indian Affairs at the time, be- 
lieved that while maintaining their tribal integrity and nourish- 
ing the most valued features of tribal cultures, Indians could be 
encouraged to work together in order to create viable corpora- 
tions for their reservations. He also felt that Indian governments 
could be taught to administer these corporations, as well as to 
determine tribal membership, levy taxes, assign tribal land for 
use by individual tribal membership, establish police forces, es- 
tablish courts, appoint judges, control the movements of unen- 
rolled persons on the reservation, submit budgets for BIA and 
Secretary of the Interior approval, create jobs, pay salaries, and 
so forth. 

Self-determination was the goal of the IRA. The model through 
which self-determination might be achieved was not based on 
Indian governmental practices. It was a fusion of concepts drawn 
from several rational-legal forms of government (Federal, state, 
local), several branches of government (executive, legislative, ju- 
dicial), appointed and elected positions, and some features of 
modern corporations. A basic constitution and a charter were 
written in Washington, without Indian consultation, and submit- 
ted to tribes for perusal. Tribes could modify them before 
ratification. 

Although self-determination was the goal, the IRA was passed 
without Indian consent, and the ratification of constitutions and 
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charters increased the powers of the Secretary of the Interior over 
Indian lives. So as before, Indian sovereignty was limited, but 
after ratification of constitutions the restrictions extended beyond 
land title and business dealings with non-Indians to all manner 
of political, judicial, social and economic decisions that affected 
the internal workings of tribes and their relations with non-Indian 
corporations, governments, and persons. The new versions of 
the domestic dependent nations could now have any of their de- 
cisions vetoed by the Secretary of the Interior. 

IRA governments were akin to little states, but administered 
by the BIA. The BIA, in turn, was controlled by the Secretary 
who could exercise his persuasion, reverse, or veto BIA and IRA 
decisions. In some instances even the House Committee on In- 
terior and Insular Affairs retained the authority to disapprove of 
expenditures in tribal budgets. Financial controls over Indian 
budgets and the disposition of court awards to Indian tribes were 
regularly retained by the Federal office responsible for the allo- 
cation of funds. 

Between the ratification of the IRA and the cessation of World 
War 11, Federal Indian affairs followed a bumpy course. Congres- 
sional support of BIA policies began to dwindle as soon as Com- 
missioner Collier implemented policies to acquire Federal land 
for Indians. Congressmen from the western states which were 
most affected by reacquisition of former Indian lands were in- 
strumental in removing Collier as Commissioner in 1945 and 
passing the Indian Claims Commission Act one year later. These 
were harbingers of a reversion of Federal Indian policy to the 
goals of "Freedom." individualism, and assimilation of Indian 
persons. 

By the late 1940s the pendulum completed another collectivism 
arc and started on an individualism swing. This time the break 
from corporate collectivism led toward termination of Federal re- 
lations with Indians. Congress passed the Indian Claims Com- 
mission Act of 1946 to allow Indians to sue the United States for 
expropriations. broken treaties, and a few other complaints 
without requiring a separate act of Congress each time they 
sought to sue. Awards rendered by the Indian Claims Commis- 
sion were to be monetary. Judgment awards extinguished claims 
to title and expropriated land was not returned to Indian 
possession. 

The Indian Claims Commission heard claims and made awards 
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-settingn costs were levied 
Federal Government dur- 
ations, social services, law 

of these terminated tribes-the Menominee of 
the Klamath of Oregon-provide oft cited exam- 

on all tribes that were stripped of 
ight. Termination, similar to its 

on. In 1952 Congress authorized 
s from the BIA to private, non- 
In 1954 BIA health services were 
ealth Service (PL 568). In 1953 

ic Law 280 transferred criminal and civil jurisdiction over In- 
lands from Federal to state governments in several states 

rmination policies, was based 
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on analyses of the symptoms of Indian underdevelopment. Three 
major studies in the 1950s and early 1960s pointed out that In- 
dians were the least educated, least employed, least healthy, 
most deprived American min~r i ty .~  The findings were similar to 
those of the Meriam Report of 1928. 

The pendulum wiggled a bit as the clarion sounded for an in- 
fusion of public funds-earned and unearned-to help the be- 
leaguered Indians. It did not call for consultation with Indians 
about their plans to develop sustained economies, massive in- 
fusions of tribally-controlled capital, the training of Indians in 
management and finance, or the vesting in Indians of control 
over the means of production of tribal resources. The Johnson 
Administration's "War on Poverty" gave a push to the collec- 
tive swing of the pendulum as it brought legal assistance, hous- 
ing assistance, community action projects, job training programs, 
education programs, and new sources and amounts of Federal 
welfare transfers to the reservations. 

Tribes learned some important lessons about dealing with Fed- 
eral and state agencies during this period, but they were also ad- 
vised to lease their non-renewable resources for extremely long 
periods (99 years, or until projects terminated), and unconsciona- 
bly low rates. Oil, gas, coal, tar-sands, oil shale, uranium, hot 
rocks and hot water were leased in great quantities. Transna- 
tional energy corporations benefitted from this advice. No self- 
sustaining, private sector tribal economies were generated 
through the War on Poverty or from the leasing advice provided 
by the Department of the Interior. 

Several acts of Congress between 1962 and 1980 promoted 
some aspects of self-determination of Indian tribes. The key 
legislation actually did not appear until the mid-1970s, however, 
following some initiatives set into motion by the Nixon Adminis- 
tration in the early 1970s. The self-determination legislation of 
the 1970s was intended to change the relations of Indians to 
governments at all levels, to social service agencies, to school 
boards, to health care delivery agencies, and to the private eco- 
nomic sector. 

The Indian Financing Act of 1974 was important because it 
provided funds, available through grants awarded by the Bureau 
of Indian Affairs to individual Indians to assist them in starting 
new businesses and refinancing old ones. But the centerpiece of 
1970s legislation focused on tribes, not individuals. The Indian 
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Self-Determination and Education Assistance Act of 1975 granted 
tribes the authority to contract for services provided by the 
Bureau of Indian Affairs, the Indian Health Service, and many 
other public sector agencies, and to contract for goods and 
materials provided by other vendors and contractors and paid for 
by public funds.8 Other important pieces of 1970s legislation in- 
cluded the Indian Education Act, Indian Child Welfare Act, and 
several related acts which jointly offered provisions that would 
allow Indian tribes to exercise control over some aspects of their 
economies and affairs that they had not previously exercised. 

The Indian Self-Determination Act was slow to take hold and 
to cause dramatic changes in tribal government and tribal affairs. 
But it provided tribes with considerable possibilities for the 
pianagement of the public funds and publicly-sponsored serv- 
&es that were delivered to them. In the twelve years since the 
Act was passed, tribal governments have struggled with a few 
management failures, and suffered criticism from some BIA per- 
sonnel. The cause of the criticism, perhaps, is that by 1981 many 
tribes implemented plans that transformed local BIA offices to 
contracting and granting agencies, reducing their personnel and 
Decentralizing their authority. 

Administering the public economy in both its earned and un- 
earned sectors was not the same as owning and controlling 
production, of course, but experience in the public sector stimu- 
lated greater tribal independence while continuing Federal serv- 
yes among many tribes, such as the Uintah and Ouray Northern 
Ute, the Mississippi Choctaw, the Kansas Kickapoo, and the 
Zuni. In the late 1970s many tribes, such as the aforementioned, 
began modest and cautious attempts to develop their private sec- 
tors. The obstacles standing in the way of success were many. 
Indians possessed little capital, little information, little expertise, 
nd modest access to information and capital. Their decisions 

could be vetoed by the Secretary; their public funds withdrawn 
by legislation or even by the foot-dragging of agencies. The enor- 
mous power over information, capital, and world-wide markets 
controlled by corporations were other structural obstacles to In- 
dian success. The installation of the Reagan Administration and 
ik policies of "New Federalism" have demonstrated how ineffec- 
@a1 self-determination is if funds are withdrawn from the Fed- 
eral pipeline. 
1-1. - .  t > *  
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THE REAGAN ADMINISTRATION'S "NEW FEDERALISM" 

The Reagan Administration's "New Federalism" has obviated 
self-determination as it has plumped for independence and self- 
determination. The contradiction lies in Reagan's requests for pri- 
vate sector development on Indian reservations, while he with- 
draws funds which were used for public sector development on 
Indian reservations. 

The Federal budget for Indian programs has dropped consis- 
tently since 1981. The Bureau of Indian Affairs (BIA) budget, 
which has always been central to Indian programs, has sustained 
large annual cuts. For example, the BIA budget for Fiscal Year 
(FY) 1986 was $62 million less than in FY 1985, and the Adminis- 
tration's version of the BIA budget for FY 1987 was $68 million 
less than FY 1986. The BIA's own version of the FY 1987 budget 
was $35 million less than the actual FY 1986 budget. One effect 
of dwindling appropriations on BIA officials has been to influence 
them to ask for less. 

Large scale reductions affecting a wide range of Indian pro- 
grams are not new, not since 1981 at least. During President Rea- 
gan's first seven years he has persuaded Congress to cut the 
Bureau of Indian Affairs (BIA) and Indian Health Service (IHS 
of the Public Health Service) budgets annually, and to dismantle 
programs to provide on-the-job training, education, health care, 
and social services. When the Indian Health Care Improvement 
Act (IHCIA) required reauthorization in the fall of 1984, and a 
reauthorization bill was passed by Congress, President Reagan 
promptly vetoed it. IHS budget authority was reduced $88 mil- 
lion in FY 1986 and another $85 million in FY 1987. 

The decline in the Reagan budgets for Indian programs are con- 
sonant with Reagan's ideology of government. Interestingly, the 
National Tribal Chairmen's Association (NTCA), whose funding 
derives from the BIA, supported the election of Reagan. It con- 
tinued to support his administration until mid-1983. They hoped 
that with the President's help the self-regulating free market that 
he espoused would rectify old wrongs and push Indian tribes 
toward solvency as well as sovereignty. Yet as early as January, 
1983 the NTCA asked for the resignation of then Secretary of the 
Interior James Watt. Watt championed the free market approach 
to Indian affairs and was especially outspoken in his criticism of 
the causal relation between Federal wardship and Indian poverty 
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and social pathologies. He maintained that wardship caused 
those social problems. 

By September of 1983 the NTCA saw the problem as something 
greater than Secretary Watt. At that time they began circulating 
a petition protesting the loss of job training programs, the dwin- 
dling of health services, the collapse of the BIA into an "almost 
useless" agency, and the callousness of the Reagan Administra- 
tion. By 1986 the NTCA had been excised from the BIA budget. 

On January 14, 1983 President Reagan created a Presidential 
Commission on Indian Reservation Economies to advise him on 
actions which could lead to a stronger private sector on reserva- 
tions, lessen tribal dependence on Federal monies and programs, 
and reduce the Federal presence in Indian affairs. He did not ap- 
point members to the Commission until March of 1984. The Com- 
mission issued its report (scheduled for December 31, 1983 by the 
President) in November 1984 (Presidential Commission 1984). 
That report, recently labeled "Voodoo Development" by Michael 
E. M e l ~ d y , ~  is consonant with the Reagan Administration's 
interpretation of self-determination: the individual Indian 
entrepreneurs, unshackled from the political chains that have 
bound them on the reservations, will effect the transformation 
of Indian societies and the redemption of Indian persons. In 
short, the commission called for the jettisoning of communitar- 
ian acts, sentiments and ideas on reservations while casting their 
lot with the Protestant ethic and the market. 

The commissioners, predominantly Indian men, responded as 
social philosophers, not bookkeepers. They suggested that eco- 
nomics is the driving force behind society and that tribal govern- 
ments have been impediments to the exercise of proper controls 
over that driving force. The commission suggested that tribal 
governments should be reeled in, their sphere of authority more 
severely circumscribed. In particular the commissioners pushed 
for policies that would emphasize the profit motive in Indian bus- 
iness endeavors. Particular actions which would assist this end 
were (1) privatizing tribal enterprises so that tribes would not be 
in competition with individuals or private business associations, 
and (2) controlling tribal governments so that they do not inter- 
fere with market activities. The latter referred to reducing the 
powers of tribal governments to levy taxes on, and to provide ex- 
cessive regulation of Indian businesses or non-Indian businesses 
that operate on reservations. 
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The Bureau of Indian Affairs, too, is pinpointed as an obsta- 
cle to Indian economic development and self-determination. As 
has been demonstrated so often in the past, the BIA consumes 
two-thirds of its annual budget on itself, while Indian economies 
continue to flounder. 

Reagan's commissioners would not allocate funds to the BIA 
or to the tribes. They recommended that entrepreneurial de- 
velopment programs be developed and that community develop- 
ment corporations be established to take advantage of the many 
business opportunities that abound. Entrepreneurs, it is averred, 
"see life as offering opportunities rather than problems, and they 
are at work implementing such possibilities to their benefit and 
to the benefit of their surrounding ~omrnunities."~~ 

Thus far, through budget and program cutting, the President 
has been more successful in lessening tribal dependence on fed- 
eral monies and programs than increasing private enterprise on 
reservations. 

The BIA budget for FY 1987 is $923 million ($35 million less 
than FY 1986). It reallocates funds in bold ways. Fully $340 mil- 
lion are cut from education, services, economic development, 
construction, and natural resource development. Under the 
Self-Determination Act Indian tribes could contract for those $340 
million. The FY 1987 budget allocates $304 million to new 
categories labeled "tribe/agency/total operations." Those "oper- 
ations" ostensibly will promote Indian self-determination, but 
given an annual inflation rate of about four percent, a thirty-eight 
percent reduction of funds in the specific programs to which the 
Self-Determination Act provided access, and transfer of funds 
from programs which specifically facilitated provisions of the In- 
dian Self-Determination Act to programs that may or may not 
facilitate self-determination does not lend itself to a favorable eco- 
nomic forecast. It is likely that the $35 million cut from the FY 
1987 budget were the remainder of the funds drawn from 
education, services, and the like, which were not allocated to 
1 / operations. " 

As for stimulating the private sector as Reagan claimed he 
would do in his 1983 Indian Policy Statement, Reagan hasn't 
added a penny to the $10 million revolving credit fund estab- 
lished by the Carter Administration to assist economic develop- 
ment on Indian reservations. In 1986 the BIA, under provisions 
of the Indian Financing Act, entertained grant requests of from 



or expand existing ones. 
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