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Instrumentalism Lite

Professor Kenneth Graham Jr.

 Evidence teachers regularly use instrumental arguments. For example, the 
attorney-client privilege serves as a tool to encourage clients to talk to their lawyers. Or 
excluding evidence of subsequent repairs makes the world a safer place. Or courts bar 
the use of hearsay evidence to preserve the right to cross-examination.

 An instrumental argument is a rhetorical tool with three parts. First, a rule or pol-
icy seeking justification. Second, an empirical statement about the effect of the rule or 
policy on human behavior. Third, an evaluation of the posited effect as good (or bad). 
Most law teachers encourage their students to question the empirical claim or to come 
up with other consequences of the rule that make it seem less or more desirable. But 
we prefer to avoid explicit discussion of the third part of the instrumental argument---
evaluation of the consequences of the rule.

 So if a student asks why the posited consequence is “good”, we tend to justify 
the conclusion with another instrumental argument. The husband-wife privilege is 
“good” because it encourages marriages; marriages are “good” because they encour-
age people to produce and rear children; children are “good” because they grow up to 
be consumers and soldiers; consumers are “good” because they drive the economy; 
soldiers are “good” because they protect the state against those who resent our con-
suming more than our share of the planet’s resources. . . and so on ad infinitum.

 Why this aversion to values? In part it stems from the belief that in our scientistic 
culture, “objectivity” requires avoidance of ideas that lack any materialistic basis. Some-
times aversion to value comes disguised as pedagogic virtue; “I do not wish to foist my 
values off on vulnerable students.” [Odd defense, given that we require students to take 
a class on “legal ethics” and allow our colleagues to teach economic analysis---which 
takes satisfaction of human desire as the ultimate value.] Perhaps we fear that values 
will produce heat rather than light.

 But we cannot avoid inculcating values---even when we avoid teaching them. 
Thus our students learn that values don’t matter in their professional lives. Little wonder 
that some students---and many non-lawyers---believe that among lawyers “the end jus-
tifies the means.” And so it does, at least insofar as lawyers value instrumental reason-
ing above other kinds of legal rhetoric.

 So should we abandon instrumental arguments? I don’t think so. Even without 
them, we  still need to evaluate the consequences of legal rules. That is, after empirical 
legal scholars prove the effects of legal rules inside or outside the courtroom, we still 
need some way to decide whether those consequences  are “good” or “bad.” So long as 
we avert our eyes from our own values, we must rest our evaluation on unexamined 
ideas we picked up in our youth, whether from the Baltimore Catechism (“Man is a crea-
ture of body and soul made in the image and likeness of God.”) or the Boy Scout Hand-



book (“A scout is trustworthy, loyal, helpful, friendly, courteous, kind, obedient, cheerful, 
thrifty, brave, clean, and reverent.”)

 When we do criticize values, it is usually the values held by others and we usu-
ally disguise values as ideology. For example, “the RoboCourt’s decision in Mezzanato 
rests on the majority’s law-and-order mentality.” Such opinions come more easily than 
trying to unpack the values that produce a “law-and-order” ideology; but that seems a 
poor reason for avoiding the more difficult task. Do we subconsciously fear that if we led 
our students through a discussion of the judges whose opinions we dislike, we might 
discover that they do not hold an alien set of values but rather that their values resem-
ble ours in more ways than we care to admit?

 Explicit consideration of values might lead us to the conclusion expressed by one 
thinker as “the means are the end.” If we justify the husband-wife privilege in terms of 
preservation of the state, we find ourselves in a position similar to those who justify tor-
ture on the same ground. The “state” may work well as a hammer, but hammers don’t 
work as well in shaping softer materials---such as good marriages. For that we mean 
more delicate tools, such as non-instrumental arguments. For example, the husband-
wife privilege reflects our belief that the state should not compel people to betray those 
they love.

 But is that what “we” believe? If we taught with non-instrumental arguments, we 
might discover that, contrary to the popular belief, what makes people disagree is not 
differing values but differing views of the way the world works. But we might also con-
firm the popular belief. If so, we may need to consider how best to create legal rules that 
bridge the gaps between diverse values. And at the very least, knowing that many peo-
ple do not share our values might make us less confident in our criticisms---even criti-
cisms of instrumentalism.




