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Legislative Ambiguity and Ontological
Hierarchy in US Sacred Land Law

Adam Dunstan

Conﬂicts over Native American sacred landscapes have an unexpectedly broad
salience at the present moment.! The Dakota Access Pipeline brought national
and international visibility to what is a daily, but invisible, reality for many indigenous
nations in the United States and across the world: the despoliation of cultural land-
scapes under regimes of resource colonialism and environmental racism. The current
moment presents an opportunity to discuss the possibilities, as well as the confines,
of US policy and law as these relate to indigenous sacred lands.2 Environmental
and cultural policies in the United States, even when ostensibly designed to protect
indigenous sacred site practices, often fail to protect those practices in the courtroom,
from Standing Rock to the San Francisco Peaks, from Chimney Rock to Snoqualmie
Falls3 The reasons for these failures are complex and multifaceted, including most
significantly the basic reality of the occupation of indigenous nations’ land by settler-
colonial regimes favoring resource extraction. The specific delineation of “free exercise
of religion” within broader case law on sacred sites is critically important.* In addition,
however, the written language of sacred site policies and laws itself poses intrinsic limi-
tations. Milholland, for example, remarks that federal law “imposes values, concepts,
and languages of the dominant Western society,”> and argues that in regard to sacred
land protections there is a need to “scrutinize existing law and management practices
for incompatible and hegemonic ideologies and languages.’s

This essay is an attempt to engage in such scrutiny. While Milholland analyzes
the process of marginalizing Native American ontologies by focusing more heavily on
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concepts within laws that are incommensurable with Native views and the resultant
land management practices, this article focuses on judicial opinions that interpret
opaque terms within legislation. I argue that the imposition of hegemonic ideologies
within sacred site management occurs in some cases precisely because there are ambi-
guities in law and policies.” While seemingly neutral and requiring no explanation,
these broad terms ultimately must be interpreted within an ontological framework. I
contend that this ambiguity in terms lends a disproportionate weight of authority to
judicial interpretations of Native American religious practices. Such interpretations
often rely upon ontological assumptions directly in contrast to those of indigenous
practitioners, establishing hegemonic control over the definition of sacred lands and
their threats.

Drawing on examples from efforts to protect a sacred mountain in northern Arizona
(the San Francisco Peaks), I highlight how phrases in two vital laws—the American
Indian Religious Freedom Act (AIRFA) and the Religious Freedom Restoration Act
of 1993 (RFRA)—render them liable to such exclusionary and ethnocentric interpre-
tations when put into practice, even when laws are designed for the explicit purpose of
protecting indigenous practices. Hegemonic, Euro-American ontological understand-
ings of the nature of land, and thus the nature of its threats, are often predetermined
in the courtroom as more accurate than indigenous views, resulting in a frequent
failure to recognize and prevent significant harms to indigenous lifeways. In short,
these sacred site laws and policies emerge from, yet simultaneously seem to ignore, the
settler-colonial power dynamics and attendant “exclusionary hierarchy of knowing and
being,”8 to use Schultz’s phrase, within which Native American nations contend for
their continued cultural survival vis-a-vis sacred lands, and this limits the potential for
providing effective protection for culturally significant landscapes.

In describing these limitations of the law, my perspective is that of an ethnog-
rapher who has conducted research for several years on topics concerning Native
American sacred landscapes and has witnessed how legal interpretations of significant
sacred sites laws can fail to correspond to Native American lived experiences with
the sacred and protect them. In approaching this topic, I hasten to add that existing
sacred site laws and policies are necessary and important. My intention is not so much
to criticize as to critique; to engage in introspection, rather than iconoclasm; and, in
the interest of true environmental justice and cultural protections, to provoke consid-
eration of how laws and policies might be better designed and, perhaps even more
importantly, interpreted.

THE PATCHWORK OF SACRED SITE LAW AND PoOLICY IN THE UNITED
STATES

Sacred site policy and law in the United States consists of a patchwork of legislation,
executive orders, policy declarations, and other devices of governmentality developed
at different times and for different, if overlapping, purposes. Certain instrumentali-
ties lend themselves more effectively to sacred site protection than others, although
numerous court cases have shown that in cases involving powerful extraction or
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development interests, or conﬂicting agency directives, any of these instruments can
fail to protect sacred landscapes.?

The patchwork of sacred site legalities in the United States begins with the First
Amendment of the Bill of Rights, and more specifically the free exercise clause, which
states that “Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof.”10 In theory this clause protects Native American
religious freedoms alongside those of other inhabitants of the United States, yet this has
often not been the case, as demonstrated by a lengthy history of outlawing indigenous
ceremonies, persecution of traditionalist practitioners, and forced Christianization of
Native American children.!! Circuit courts and the US Supreme Court have repeat-
edly emphasized the position that the First Amendment does not mandate protection
of sacred sites, even if tribes consider these sites indispensable to their free exercise
of religion.’2 In one of the most infamous sacred site legal cases, Lyng v. Northwest
Indian Cemetery Protective Association, Karok, Tolowa, and Yurok plaintiffs specifically
litigated a First Amendment argument to prevent the construction of a logging road
through a sacred landscape. The Supreme Court, in its majority opinion against the
plaintiffs, argued that the logging road did not constitute an abridgement of the free
exercise clause of the First Amendment as the federal government had neither coerced
Native Americans to act against their religion nor punished them for performing
ceremonies.!3

In addition to the First Amendment, several significant laws and policies arose
in the twentieth century which potentially have bearing on the protection of Native
American sacred lands and tribes have at various times utilized them for this purpose.
In chronological order, some of these include the National Historic Preservation
Act (NHPA),# the National Environmental Policy Act (NEPA),!5 the American
Indian Religious Freedom Act (AIRFA),1 the Archaeological Resources Protection
Act of 1979 (ARPA),17 Native American Graves Protection and Repatriation Act
(NAGPRA),'8 the Religious Freedom Restoration Act of 1993 (RFRA)," and
Executive Order 13007 (“Indian Sacred Sites”),20 among others.2! Several of these laws
and policies — particularly AIRFA, RFRA, and EO 13007—emerged out of the long
history of abuse of Native American religious freedoms, which gained congressional
attention throughout the latter half of the twentieth century due to Native American
lobbying?? as well as the recognition that unique aspects of indigenous sacred practices
render them particularly vulnerable to activities undertaken and facilitated by the
US government.

In many Native American sacred lifeways, land (whether in general or at particular
sites) is inextricably connected to a holistic way of life,? including religious practices.2
In fact, the peoplehood matrix devised by Holm, Pearson, and Chavis—a classic
American Indian studies conceptual model of central elements of distinct peoples—
posits place or territory as a fundamental component of indigenous peoplehood,
interconnected with language, a ceremonial cycle, and sacred history.2> Scholars have
named the centrality and sacredness of land within indigenous traditions using a
variety of terms, such as “eco-centricity,”2¢ “primal cosmology,”?” and “nature-centered
spirituality,’?8 among others. The sacredness of certain culturally significant landscapes
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in particular often leads to friction and conflict with the federal government because the
United States forcibly expropriated a large portion of indispensable Native American
sacred lands which are presently located within national parks, forests, and other
public lands.?? Federal lands containing indigenous sacred sites are often managed
to further activities which, from the perspective of indigenous peoples, at various
times and in various ways may constitute desecration, such as mining, logging,3!
and outdoor recreation.?? In such a context, conflicts repeatedly arise between govern-
mental land regimes and the essentials of indigenous religious practices. In fact, United
States legislation explicitly recognizes (although does not necessarily correct) this
fundamental tension. The preamble of AIRFA, for example, declares that “the lack of
a clear, comprehensive, and consistent Federal policy has often resulted in an abridge-
ment of religious freedom for traditional American Indians. . . . [L]aws and policies
often deny American Indians access to sacred sites required in their religions.”??

AIRFA and other laws and policies such as EO 13007 arise from, and are osten-
sibly designed to ameliorate, this conflict between use of Native sacred sites and
federal land management by considering and accommodating Native religious prac-
tices. However, ambiguities in the language of these laws and policies opens them
up to interpretation, which in the court system of a settler-colonial power often
works against tribes seeking legal protection of sacred lands, precisely because such
interpretations are rooted in an ontological standpoint very different from that of the
indigenous peoples whose lands are threatened. This article will demonstrate some of
these ambiguities and their ramifications by analyzing two court cases regarding ski-
resort development on the San Francisco Peaks in northern Arizona.

AIRFA and Wilson v. Block: Contested Meanings of “Access” and “Use”

AIRFA emerged in the context of Native American advocacy and an increased
recognition by Congress of the frequent infringement of federal laws and policies on
indigenous religious practitioners. Such infringements included, for example, laws
affecting ceremonial peyote use, eagle feather possession, and ceremonies on public
land.3* The Act commits the United States to “protect and preserve for American
Indians their inherent right of freedom to believe, express, and exercise the traditional
religions of the American Indian ... including but not limited to access to sites, use
and possession of sacred objects, and the freedom to worship through ceremonials and
traditional rites.”3>

Nonetheless, throughout the 1980s, as tribes attempted to leverage AIRFA in
combination with the First Amendment for sacred land protections, the Act was found
to contain intrinsic limitations to its effectiveness. The most widely acknowledged
of these limitations is its lack of enforceability. On the basis of the Act’s language
and congressional discussion surrounding its passage, AIRFA has been interpreted
to constitute a congressional statement of policy lacking any legal compulsion for
sacred site protection or penalty for failure to do so; the common sentiment is that
it is “toothless.”*¢ For example, while harm to Native American religious practices was
explicitly acknowledged by the courts in Lyng v. Northwest Indian Cemetery Protective
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Association,” the Supreme Court’s majority opinion holds that AIRFA does not “create
a cause of action or any judicially enforceable individual rights.”38 Similatly, in Wilson
v. Block, the Supreme Court majority argues that AIRFA required federal agencies
to “consider, but not necessarily defer to, Indian religious values.?® By interpreting
AIRFA as a procedural directive to consider sacred sites, rather than a statutory obli-
gation to protect them, the Wilson v. Block decision and subsequent cases (particulatly
Lyng) render the Act largely unenforceable as a means of injunction in cases where
federal agencies are committed to a particular land use.*

AIRFA's lack of enforceability has been widely recognized.*! I, therefore, focus
instead on a subtler, but no less significant, dimension of AIRFA which hinders the
Act: the politics of defining the pivotal terms of “access” and “use”” AIRFA’s language
expresses the policy ideal of “protecting and preserving . . . access to sites [and] use and
possession of sacred objects,”2 thus explicitly acknowledging that access to sacred sites
is central to Native American religious traditions and is therefore covered by the free
exercise clause of the First Amendment.*> However, what precisely constitutes “access”
to sacred sites and “use” of sacred objects is a critical ambiguity in sacred site jurispru-
dence, particularly AIRFA.

The disastrously negative ramifications of this ambiguity became clear in the series
of cases that culminated in the Wilson v. Block decision in 1983.4 These suits revolved
around what was then known as the Snow Bowl ski resort on the San Francisco Peaks,
a mountain in northern Arizona immediately adjacent to the city of Flagstaff. At least
thirteen Native nations recognize the San Francisco Peaks as sacred. At present the
mountain lies beyond the geographic scope of any reservation, situated predominantly
within the Coconino National Forest. Since 1937, the United States Forest Service
(USES) has permitted a recreational ski area on the slopes of the mountain. In 1983,
the Hopi Tribe, the Navajo Medicinemen’s Association, and other plaintiffs sought an
injunction against a fifty-acre expansion of Snow Bowl’s 777-acre ski area, contending
that further expansion would abridge their religious freedom and violate AIRFA.
When the case was decided against the plaintiffs in the District of Columbia Circuit
Court, the majority decision largely pivoted on how the judges understood access and
use of the site. Judge Lumbard opines that the plaintiffs’ afiidavits and other evidence:

[E]stablish the indispensability of the Peaks to the practice of the plaintiffs’ religion.
The Forest Service, however, has not denied the plaintiffs access to the Peaks, but
instead permits them free entry onto the Peaks and does not interfere with their
ceremonies or the collection of ceremonial objects. At the same time, the evidence
does not show the indispensability of that small portion of the Peaks encompassed
by the Snow Bowl permit area. The plaintiffs have not proven that expansion of
the ski area will prevent them from performing ceremonies or collecting objects
that can be performed or collected in the Snow Bowl but nowhere else.%>

Although there is significantly more to the court’s legal reasoning, this partic-
ular line of reasoning regarding AIRFA evinces how juridical interpretations of
“access” to sacred sites and “use” of materials often marginalize indigenous concerns
by discounting the indigenous ontologies which contextualize these concerns. The
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underlying logic of this specific passage is that because the ski area occupies only a
portion of the mountain and practitioners could visit other parts of the mountain for
prayers and ceremonial materials, indigenous peoples retained access to and use of the
mountain for religious purposes and could perform ceremonies there, thus negating
the claim under AIRFA. In regard to both “access” and “use” the Court posits divisible
land and isolated impacts that, by implicitly relying upon cosmological understandings
contrary to those of Native plaintiffs, effectively provincialize AIRFA in a decidedly
Eurocentric manner.

This cosmological discrepancy is clear in the way in which “access” is treated in
the above statement. While it is literally true that Hopi and Diné plaintiffs could
still travel to the San Francisco Peaks—at least in the sense that the ski area’s further
development did not place an impenetrable barrier of concrete or steel around the
entire mountain—this literal approach ignores the critical question of the ontological
nature of a physical site. Because Lumbard was unconvinced that the 777-acre Snow
Bowl area was “indispensable,” he concludes that access to the rest of the mountain
for indigenous peoples was sufficient for religious practice. The implied argument
in Lumbard’s statement—that one portion can be developed without affecting the
overall site—is that land is divisible, a line of reasoning which rests upon an implicit
ideology of sacred sites as spatially delimited, identifiable, isolable, and, at least in some
cases, fungible.#

Defining access in such a manner is problematic for several reasons. Most obvi-
ously, in an extremely skewed example of what Aysen Eren refers to as “juridical
knowledge-making”¥” and an oft-repeated pattern in sacred site litigation, such a
definition establishes juridical authority over the requirements of indigenous religious
practices to the detriment of claims by indigenous practitioners, the best judges of the
religious significance of an area.* Hopi and Diné statements in and out of the court-
room established that the further development of Snow Bowl would desecrate the
entire mountain, reflecting a cosmology of the mountain as a single, holistic entity.*
Furthermore, defining access in this manner discounts indigenous ontologies out of
hand. Within the worldviews presented by indigenous plaintiffs, the mountain is
conceptualized as an entire holy mountain—not as a pie that can be divided according
to its possible uses, nor a primarily neutral space on which shrines are located only at
specific points. Although ceremonies can indeed be site-specific, such sites not only
include the specific locations but also the entirety of the mountain; thus, curtailing
usage of one specific area entails loss of access to the site in toto. While in the opinion
of the Court protecting access and use could simply constitute lack of physical impedi-
ments to access, Native plaintiffs were evidently of the opinion that access and use
should mean something more substantial. Within indigenous cosmologies, access to
the mountain had been blocked, and was now being blocked further, as each inch of an
indissoluble whole was taken away.50

The San Francisco Peaks, Dookooostiid in Diné bizaad (Navajo), is fundamental
and indispensable to the sacred Diné way of life. Dook'0oosliid is the westernmost of
sacred mountains at the cardinal directions which have been called among the “funda-
mental components that combine to form the most pervasive and integral aspects of
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Navajo cosmology.’s! In addition, the mountain is a landscape of prayer, a source of
critical ceremonial materials, and a gathering place of medicinal plants.52 As Mary
H. Smith has argued, in this case plaintiffs viewed displacement from any part of the
mountain with regard to ceremonial practice as a significant disruption not only of
religious exercise, but of their cultural survival.5?

In addition to its assumptions regarding access, the decision’s logic concerning
use or collection of materials is also problematic. Importantly, moreover, this seemed
to be an example of what Cynthia Thorley Andreason phrases “governmental use of
property in ways that effectively makes Indian religious uses of the land impossible,’s*
and thus arguably constituted an AIRFA violation. Lumbard suggests that use and free
exercise was permitted because federal land managers allowed collection of materials
and ceremonies. Central to the indigenous plaintiffs’ claim was the specific contention
that the expansion of the resort would impinge upon the isolation requisite for proper
ceremonial observance,> and, moreover, that the development would significantly
curtail prayer, ceremonial, and gathering activities on the mountain and “expansion of
the ski area will destroy the natural conditions necessary for prayers and ceremonies to
be effective.”s6 Then-chair of the Hopi tribe Abbott Sekaquaptewa additionally stated
that if the expansion occurred “we will not be able successfully to teach our people
that this is a sacred place ... our people will not accept the view that this is the sacred
Home of the Kachinas,”?” Diné plaintiffs, in turn, held that “artificial development of
the Peaks would impair the Peaks’ healing power.””® Such statements prompt us to
inquire whether a site is still “accessible” and “usable” if it has become fundamentally
desecrated for those who utilize it. Rather than grappling with this critical question
of conflicting ontology, the decision in Wilson v. Block simply assumes the falsity of
Native American beliefs regarding the usability of the site—a result of the justices’
failure to recognize any visible or legible impact.

This rather narrow interpretation of AIRFA is all the more tragic in light of
the act’s initial promise; Suzan Shown Harjo notes, “After generations of traditional
Native religions being driven underground or to extinction, and traditional practitio-
ners being stigmatized as outlaws, AIRFA was lauded as a much needed and welcome
policy.® Yet among other problems, a restricted and literalistic usage in the courts of
the terms use and access has significantly muted the act’s effectiveness as a policy tool
for Native peoples concerned about cultural landscapes. Perhaps unsurprisingly, in
other court cases involving or drawing upon AIRFA, judges have regulatly adopted a
narrow definition of access or use.®

RFRA and “Substantial Burden”

A second definitional issue with political ramifications lies in the phrase “substantial
burden,” a linchpin in the Religious Freedom Restoration Act of 1993 (RFRA), which
is often utilized in court cases involving sacred sites.®! RFRA states that the federal
government shall refrain from “substantially burdening a person’s exercise of religion”
unless “the burden to the person: (1) furthers a compelling government interest; and
(2) is the least restrictive means of furthering that ... interest.s2 I am certainly not
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the first scholar to express the opinion that the interpretation and implementation of
this act has not lent itself well to the protection of sacred lands.®®> While RFRA could,
in theory, provide powerful leverage for tribes seeking to gain legal protections for
cultural landscapes, the short, three-sentence legislation leaves unanswered the pivotal
question of what constitutes “substantial burden.” To the extent that such a term is
ambiguous, the privilege of establishing its definition lies in the hands of what Walter
R. Echo-Hawk and others have referred to as the “courts of the conqueror.”s*

An ongoing conflict over artificial snowmaking at the ski resort currently occupying
the San Francisco Peaks illustrates the disastrousness of such an unclear standard and
the ways in which it can be utilized to perpetuate colonial land-use regimes. This
ski resort, now under new ownership, is the same one whose previous expansion
prompted the Wilson v. Block case. Conflict over this space renewed in 1998 when
Arizona Snowbowl announced plans for additional expansion and then accelerated
in 2004 with the declaration that they would seek approval to commence artificial
snowmaking at the resort in an attempt to remain profitable after drought shortened
its seasons. In lieu of potable water, Arizona Snowbowl proposed utilizing reclaimed
wastewater that would be treated biologically, chemically, and radiologically to reduce
the levels of contamination from previous use. The USFES approved Snowbowl’s
snowmaking/expansion proposal in 2005. Shortly thereafter, several tribes, including
the Navajo Nation, filed suit against the Forest Service; among other claims, the tribal
plaintiffs contended that snowmaking and expansion entailed a violation of RFRA.

The Navajo Nation v. USFS case underwent several shifts in fate.®> While the
District Court initially decided against the tribes in regards to the RFRA claim, on
appeal the Ninth Circuit panel entered a finding in favor of the tribes, only for that
decision to be overturned on review by the Ninth Circuit Court en banc. The majority
decision held that because tribes had not been coerced into violation of beliefs via
sanction or the conditioning of a government benefit, snowmaking did not impose
substantial burden on their exercise of religion.5 In this vein, Judge Bea wrote

The only effect of the proposed upgrades is on the Plaintiffs’ subjective, emotional
religious experience. That is, the presence of recycled wastewater on the Peaks
is offensive to the Plaintiffs” religious sensibilities. To Plaintiffs, it will spiritually
desecrate a sacred mountain and will decrease the spiritual fulfillment they get
from practicing their religion on the mountain. Nevertheless, under Supreme
Court precedent, the diminishment of spiritual fulfillment—serious though it may
be—is not a “substantial burden” on the free exercise of religion.¢”

Here and elsewhere, the justices in this decision draw a contrast between the
emotional and subjective “experience” of religion and its practice, peculiarly arguing
that experience of religion is not fundamental to its exercise.® Distinguishing religious
“experience” from its “exercise” allowed justices to present a corresponding dichotomy,
that of “offense” versus “burden,” and thus, presuming that “burden” is something more
objective than “subjective, emotional religious experience,” to hypothesize that offense is
legally permissible. Such a distinction contains within it the a priori and implicit conclu-
sion that indigenous people’s stated concerns about desecration and contamination of
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a space are not objective reality, but merely subjective belief; that actions which Native
American practitioners recognize as actual degradation of their sacred spaces are, in
fact, simply an “offense [of] sensibilities.” By contrast, that which constitutes actual
infringement is left to the interpretation of non-Native judges (who are often rooted
in ontologies and epistemologies that fragment and divide land) thus marginalizing
indigenous viewpoints on causality and ecology, spirit and matter, in favor of that of the
justices in an “exclusionary hierarchy of knowing and beingé® To define plaintiff claims
in sacred sites cases as merely “subjective” is a means of concentrating knowledge-power,
controlling the boundaries of truth in such a way as to exclude troublesome indigenes.

Proceeding from this initial point of juridical knowledge-making, “burden” is then
discussed in terms of the types of physical effects judges recognize in their own under-
standings of the natural world, informed by eco-hegemonic settler ecologies. Thus,
with regard to snowmaking in Navajo Nation v. USFS, for example, the majority states
that “there are no plants, springs, natural resources, shrines with religious significance,
or religious ceremonies that would be physically affected by the use of such artificial
snow. No plants would be destroyed or stunted; no springs polluted; no places of
worship made inaccessible, or liturgy modified.””® The empirical grounds used when
determining if a ceremony has been physically affected, a spring polluted, a site made
inaccessible, or indeed the very nature of physical effects, is left unpacked — a “black
box” in the colonial court system. While the juridical ontologies of the Diné and the
United States clearly differ on how pollution occurs, and in case law the US view has
prevailed, this exclusion has not been acknowledged.

Since 2009 I have conducted ethnographic, sociolinguistic, and archival research on
popular sentiments regarding perceptions of snowmaking and the tactics utilized by
community organizers opposed to the ski resort expansion.” My ethnographic research
suggests that snowmaking impacts Diné religious practice in numerous ways, of which
I will consider three. In outlining these, I note that like other traditions, Diné tradi-
tionalism is a diverse body of thought and practice; as Robert S. McPherson reminds
us, “interpretation of Navajo sacred geography is dependent upon the teachings and
ceremonial knowledge of the individual.”72In this discussion, I am certainly not claiming
that my interviewees thoughts are universally held among Diné people, but rather that
we should attend to these statements because they are grounded within traditionalist
discourses and ceremonies salient across Diné society. They also corroborate what other
Diné have said both in and out of the courtroom.

One Diné herbal healer with whom I spoke stated that, were the snowmaking to
proceed, she would no longer collect healing plants on the mountain as these would be
polluted. Her statement corresponds with the repeated statements of other interview
participants that reclaimed wastewater contains human waste, ceremonially impure
influences, and artificial chemicals. Indeed, despite the legal categorization of the water
as “A+” quality by the Arizona Department of Environmental Quality (ADEQ),”
such concerns about reclaimed wastewater are well-documented by environmental
scientists, who have found that among other contaminants it may contain endocrine
disruptors, pharmaceuticals, carcinogens, and caffeine,’* in addition to posing a risk of
nitrogen and phosphorous contamination to plants through snowdrift.”s I would argue
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that causing medicinal plants to become contaminated so that healers cannot use them
creates a substantial burden on religious practice, especially given that in Diné society
healing and the sacred are closely interwoven.

Other concerns involve the ability to pray on Dook'0oostiid. Many Diné people
visit this mountain for the purpose of prayer to Diyin Dineé (Holy People) and
animals, among them Rochelle, a Diné woman from nearby Leupp, who said that
snowmaking would impact even the possibility of prayers on Dookooostiid. Rochelle
stated that because prayers to Diyin Dineé must be done with an offering (such as
tadadiin, or corn pollen) in an undisturbed location, and because snowmaking/expan-
sion would disturb the entire mountain, it followed that prayers would no longer be
able to be done properly, and then “everything is going to leave—the animals, the
gods."76 In her view the ramifications to her religious practice were drastic.

Finally, one of the concerns about snowmaking that is most often expressed is
its contamination of ceremonial materials necessary for the Blessingway, which has
been called the backbone of Diné ceremonies.”” Medicine people or other elders hold
a bundle of these ceremonial materials,”® among which the bundle must contain soil
from the sacred mountains which correspond to the cardinal directions, including
Dookooostiid as the mountain of the west. Soil from these mountains is therefore
one of the most critical ceremonial materials in Diné religious practice. Significantly,
it was the opinion of two separate interview participants, Tom and Adrian, both sons
of hathaalii (chanters/medicine people) , that snowmaking with reclaimed water from
Flagstaff would contaminate the soil of this mountain because its use in area hospitals
means that some of the water has been in contact with the dead.” It is possible that
placing death on soil utilized to promote life through the Blessingway is a cause of
their concern, as well as Diné ideologies regarding unnatural death.8° The reclaimed
water, Tom notes, has also been in contact with menstrual fluids, which is problem-
atic.8! Schwarz has written at length about the ways in which menstrual fluid is ritually
incompatible with the Blessingway if precautions are not taken.8? Influences which are
not to be combined with Blessingway materials—menstruation and death—would
negatively affect the mountain soil. As such, and particularly in light of the cumulative
impacts of desecrating activities on the other sacred mountains, the ceremonies which
depend on this soil would be less efficacious, according to Tom, who also postulated
that the decline of ceremonial eficacy would lead Diné people to self-destructive
paths, which he asserted was a form of cultural genocide.83

Do these three instances—disruption of prayer practices, pollution of medicinal
plants, and contamination of soil essential to religious ceremony—demonstrate a
substantial burden on the religious activity of Diné people, as my research strongly
suggests?84 Healing, prayer, and the Blessingway are all significant, indeed central, prac-
tices in Diné religious activity. In fact, the USFS’ Environmental Impact Statement
for the expansion tacitly acknowledges the presence of significant religious burdens,
stating that “snowmaking and expansion of facilities, especially the use of reclaimed
water, would contaminate the natural resources needed to perform the required cere-
monies that have been, and continue to be, the basis for the cultural identity for many
of these tribes.”5
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How, then, to account for the Circuit Court ruling that snowmaking solely consti-
tuted an “offense” or a “decrease [of ] spiritual fulfillment”? There is no single answer
to this question. Perhaps we should expect nothing different from a settler court
system.8¢ In addition, a central problem for this case is the court’s reading of “substan-
tial burden” as, again, being primarily about coercion or conditioning of government
benefit. However, there is also an underlying ontological politics at play,87 a hierarchy
of epistemologies reflective of the colonial marginalization of indigenous ways of
knowing which receives scarce formal mention in court cases such as this, but which
can structure the entire proceedings. The problem seemed not to lie in the claim that
Diné held the land as sacred, which was acknowledged explicitly by the judges, but
rather how land can be impacted and thus how religious practices inextricably inter-
twined with that land can be burdened.

The argument put forward by the justices relied upon the presupposition that impacts
of snowmaking would be confined to the “small” area of the resort. Such a conceptu-
alization is predicated upon a model of geometric, divisible space. By contrast, Diné
arguments about contamination of the mountain rest upon a different set of cosmological
principles, including an understanding that landscapes are holistic and indivisible, and in
fact are like a human body. Diné people have spoken to me of the mountain in embodied
terms such as “like a Holy Being standing there” and “Mother Dook'ooostiid,” capable of
feeling physical pain as well as emotions.®8 The impact of snowmaking in such a view
cannot be thought to be confined to one part of the mountain any more than pain in one
part of a body can be easily separated from the rest. As one interviewee articulated, “1
percent! That is like saying T am going to inject this drug into you, but only [at] 1 percent
of your skin’; but it affects the whole body.” Another Diné man stated, “This is like telling
someone ‘T am going to put this chemical mixture on you, but just a small part, do not
worry.” From these Diné individuals' perspectives, snowmaking at one section of the
mountain would indeed affect the entire area.

To some degree, then, the politically expedient (but culturally parochial) under-
standing of land as divisible, embodied in certain aspects of federal land management,
stands in stark contrast to Diné understanding of the land; one is predicated on
geometric understandings of quantifiable and divisible space, while the other is predi-
cated on the inviolability and interconnectedness of a living body. Such ontological
discrepancies are to be expected in multicultural politics, but RFRA, at least in prac-
tical usage, is in urgent need of decolonization to the extent that its interpreters
presuppose the truth of one worldview (that of settlers) over another (Diné) and judge
impacts to religious practice accordingly.

In Navajo Nation v. USFS the justices’ decision on burden was also restricted
through its reliance on certain actors and epistemologies over others in measuring
pollution. The Arizona Department of Environmental Quality (ADEQ)’s catego-
rization of reclaimed water as “A+” in this case operated as an instrument of
governmentality accepted by the courts which differed sharply from Diné truth claims
about this water.89 Diné local knowledge about contaminants, and especially those
untestable by laboratory means, such as the contamination of death, were implied to
be cultural/subjective/experiential rather than a verifiable statement of reality, despite
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their rootedness in observable fact (that some of the water will have gone through
hospitals). In the majority opinion, the “true” nature of contamination or purity of
water was to be ascertained via the ADEQ decision, which focused in technocratic
terms on specific chemicals, when found at specific levels and in specific tests.

I have identified only three effects of snowmaking on prayers, ceremonies, and
healing posited by Diné people. There are many more. I highlight these impacts not
to be a voice for people whose story this is and who have already expressed them-
selves, but instead to point towards one reason why their voices, and those of other
indigenous persons, are not being heard in RFRA and other sacred site cases. As this
case illustrates, current interpretations and implementations of RFRA can contain
unspoken assumptions: culture-based, non-Native understandings of how lands physi-
cally operate and what can contaminate them (and how that can be known), thereby
undercutting indigenous claims to a real knowledge of their own spaces. In the case of
snowmaking, it is an intellectual colonialism that exacerbates and facilitates the more
obvious resource colonialism. The definition within RFRA of “substantial burden”
ignores these intercultural complexities; and, as seen above with both access and use,
where there is ambiguity within the law, resource extraction often predominates over
indigenous interests. We cannot pretend these terms are apolitical or acultural when
their interpretations are so clearly cultural and their impacts so deeply political.

CONCLUSION

In late 2017, the city council of Flagstaff, Arizona, adopted a resolution similar to
those of several other cities across the United States that spoke against the Dakota
Access Pipeline. In it, the council declares “The City of Flagstaff recognizes the unique
relationship Tribal Nations possess with the United States as one of political equality,
among sovereigns, and calls upon the United States and the Army Corps of Engineers
to obtain the free, prior and informed consent of the Standing Rock Sioux Tribe,
prior to taking any federal action regarding the DAPL that would harm or destroy the
Tribe's ancestral lands, waters and sacred sites.”?0

Flagstaff’s resolution highlights a varied and, some argue, contradictory approach
taken by the local government towards Native American sacred sites, a willingness
to condemn desecration from a distance while enabling it near at hand. For example,
the city of Flagstaff stands at the center of the snowmaking controversy that forms
much of the framework for this paper. To the consternation of many of its citi-
zens, Flagstaff’s municipal government has a contract to sell reclaimed wastewater to
Arizona Snowbowl for the purposes of the opposed snowmaking. In regards to the
Dakota Access resolution, the city council originally (under prompting of progres-
sive council members) considered the inclusion of language in the above resolution
that would more directly connect the Dakota Access Pipeline issue with the ongoing
human rights issue of snowmaking; however, this language was omitted from the final
declaration.o!

At the time, a Diné colleague of mine expressed a sense of outrage at the hypocrisy
of the Flagstaff city government, which could be seen as facilitating snowmaking on
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the San Francisco Peaks even as it condemned the Dakota Access Pipeline on the
grounds of tribal sovereignty and sacred lands. Others expressed the view that the
declaration was a positive step—but only a step. This seems a fitting example of the
complexities involved in sacred site policy in the United States under conditions of
resource colonialism: with one hand, governments condemn and seek to prevent loss
of Native American religious freedoms, yet with the other hand, those same govern-
ments on the city, state, and federal level facilitate and in some cases directly benefit
from the despoliation of indigenous lands essential to said freedoms. It hardly needs
mentioning that such is a conflicted, if not compromised, position.9

Given such a position and the conflicting demands at the highest levels, it is
perhaps not surprising that the laws and policies relevant to Native American sacred
lands contain vague terms and phrases that are therefore problematic when interpreted
during actual indigenous land battles in colonial courtrooms. AIRFA, while vitally
important, nonetheless leaves unanswered the question of what constitutes access
to sacred sites, aiding judges seeking to dispel Native claims. RFRA, although it
contains the important and potentially useful provision regarding substantial burdens
on religious practice, also leaves key questions essentially unanswered: who defines the
burden, and upon what ontological grounds?

Colonialism both necessitates and constrains sacred land policy and laws. The
direct assault on cultural landscapes due to resource extraction, tourism, and settler
occupation lead to a situation in which clear laws and policies are necessary to achieve
even the most basic of protections for sacred places located on public lands. Yet, at the
same time, colonialism entails an ideological imperialism which tends to marginalize
Native American truth claims and restrict the potential of the very sacred land policy
it enjoins. Substantial burden under RFRA, and infringement of religious freedom
more generally, comes to be understood in light of hegemonic understandings of land
and pollution that downplay the ways in which a mountain is like a body and polluted
snow like a poison.

Thus, there are significant obstacles in the utilization of sacred site policies and
laws for the protection of Native sacred lands: a combination of vague (but seemingly
neutral) legal language interpreted by a largely non-Native judiciary who presuppose
assumptions about land directly in contrast to those of indigenous peoples in the
courtroom; in effect, a cooperative colonialism between congress and the courts. These
obstacles nonetheless do not negate the significant victories gained through these poli-
cies and laws. These legalities can, and sometimes do, act as a check against aggressive
infringement of Native American religious practices on public land; they can also act as
policy guides for positive decisions in other pathways. However, attention to the reali-
ties and perspectives of Native Americans ecologies would tremendously strengthen
the effectiveness of these laws and policies. There is significant potential in these laws,
but the same colonial context which necessitates them also limits them, and until this
is recognized and explicitly addressed their promise will remain unfulfilled, in some
cases constituting mere formalities, boxes to check rather than effective protection for
practitioners of land-based religions. Without sacred site legislation providing reliable
courtroom mechanisms, tribes are often left in what Hardgrave describes as a “luck
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of the draw” situation as they must utilize the “agency approach”—direct consultation
for protection of sacred landscapes with federal land managers, where results will vary
both by area and agency.®

Until the patchwork of sacred site policy and law has been further refined, demon-
strations outside of the courthouse may prove more effective than sacred land laws
inside it. In the case of snowmaking, outside the courtroom there were and are many
individuals, both indigenous and non-Native, who engage in various types of orga-
nizing and demonstration to oppose the desecration of the mountain. Among other
efforts, the grassroots movement has brought significant attention to the threat to the
mountain, arguably brought about a more robust environmental-impact assessment
process, and, at various times, delayed construction.

The recent conflict over the pipeline at Standing Rock, an impetus if not a direct
focus of this article, is not simply a court case, but first and foremost a grassroots
movement of resistance, one that ultimately incorporated thousands from across the
United States and globe from dozens of indigenous nations as well as non-Native
people. Through demonstrations, social media, and direct action, national attention
was brought to bear on what typically remains unseen—Native sacred land battles—
gaining political momentum, construction delays, and for a brief time, a reopening
of the NEPA process. Perhaps a more significant, long-term gain has been further
strengthening public awareness of pantribal activism in defense of Native lands, which
may very well bolster other sacred land efforts. This type of advocacy can not only
bring results, but may be necessary: the sacred land policies and laws of today cannot
become the recourse they were intended to be if those laws continue to be interpreted
subject to ideologies directly countering the specific religious expressions they were
designed to protect.
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across the land, as in Klara Bonsack Kelley and Harris Francis, Navajo Sacred Places (Bloomington:
Indiana University Press, 1994), and Keith H. Basso, Wisdom Sits in Places: Language and Landscape
among the Western Apache (Albuquerque: University of New Mexico Press, 1996).
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